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STATUS  REPORT  ON  LOW  OF  THE  SEA  CONFERENCE 


WEDNESDAY,   OCTOBER   29,    1975 

U.S.  Senate, 
Subcommittee  on  Minerals,    Materials    and    Fuels, 

of  the  Committee  on  Interior  and  Insular  Affairs, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:20  a.m.,  in  room 
3110,  Dirksen  Office  Building,  Hon.  Lee  Metcalf  presiding. 

Present:  Senators  Metcalf,  Fannin,  and  Representative  Thomas  N. 
Downing  of  Virginia. 

Also  present:  D.  Michael  Harvey,  deputy  chief  counsel;  Merrill  W. 
Englund,  special  committee  assistant  for  Outer  Continental  Shelf, 
and  Harrison  Loesch,  minority  counsel. 

Senator  Metcalf.  The  subcommittee  will  be  in  order. 

Congressman  Downing  would  you  come  up  and  sit  with  us. 

Congressman  Downing.  Thank  you,  Mr.  Chairman. 

Senator  Metcalf.  We  are  delighted  to  have  you  here  and  help  us 
participate  in  this  hearing. 

Congressman  Downing.  I  do  not  know  how  long  I  can  stay,  Mr. 
Chairman,  but  I  will  stay  as  long  as  I  can. 

Senator  Metcalf.  You  are  welcome  just  as  long  as  you  can  stay. 

We  have  Mr.  Carlyle  E.  Maw,  Undersecretary  of  State  for  Security 
Assistance  and  Special  Representative  of  the  President  for  the  Law 
of  the  Sea  Conference  as  our  first  witness. 
Have  you  a  copy  of  my  opening  statement,  Mr.  Maw? 

Mr.  Maw.  Yes,  I  was  handed  one,  Mr.  Chairman. 

Senator  Metcalf.  Have  you  had  an  opportunity  to  read  it? 

Mr.  Maw.  I  will  just  glance  at  it. 

Senator  Metcalf.  In\he  interest  of  time,  and  so  that  Congressman 
Downing  can  be  here  as  long  as  possible,  I  will  put  it  in  the  record  at 
this  point,  and  we  will  then  start  with  you,  Mr.  Maw. 

I  also  have  for  the  record  at  this  point  the  notice  of  this  hearing 
and  related  correspondence,  incl uding  invitations  to  the  chairmen  and 
members  of  other  committees  who  share  an  interest  in  this  complex 
subject. 

[The  information  referred  to  follows :] 

Statement  of  Hon.  Lee  Metcalf,  a  U.S.  Senator  From  the  State  of 
Montana 

This  is  the  fourth  in  a  series  of  hearings  before  this  Subcommittee  on  the  status 
of  negotiations  at  the  United  Nations  Law  of  the  Sea  Conference.  The  first  was 
held  on  10  September  1973  and  published  under  the  title  "Status  Report  on  Law 
of  the  Sea  Conference."  The  second  was  held  on  17  September  1974  and  published 
as  Part  2  of  the  Status  Report.  The  third,  on  4  June  1975,  was  Part  3. 

(1423) 
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At  the  latter  hearing  Ambassador  Moore  testified  that  the  executive  branch  of 
our  government  was — in  his  words — "now  conducting  a  thorough  reevaluation 
of  our  interim  policy"  on  the  law  of  the  sea. 

He  put  it  this  way — and  I  am  quoting  from  page  1175  of  the  printed  hearings: 

".  .  .  we  are  now  conducting  a  thorough  reevaluation  of  our  interim  policy  to 
insure  that  the  necessary  balance  is  found  between  our  broad  interest  in  a  multi- 
lateral resolution  of  oceans'  problems  and  our  more  immediate  needs,  particularly 
the  protection  of  coastal  fisheries  stocks  and  access  to  the  raw  materials  on  the 
seabed.  This  reevaluation  will  take  into  account  the  strong  preference  of  many 
Members  of  Congress  for  an  extension  of  coastal  fisheries  jurisdiction  to  200  miles, 
the  nearly  universal  acceptance  by  the  Conference  of  the  200-mile  economic  zone, 
and  the  need  to  construct  an  interim  policy  which  encourages  the  timely  conclusion, 
of  a  comprehensive  Law  of  the  Sea  Treaty  in  the  interests  of  all  nations. 

"Because  of  the  concern  of  many  Members  of  Congress  with  our  immediate 
oceans'  needs  during  the  next  few  weeks,  I  and  others  will  be  consulting  closely 
with  this  and  other  interested  committees  of  both  Houses.  As  a  responsible  nation 
and  a  good  neighbor,  we  will  also  be  consulting  with  our  immediate  neighbors  and 
other  affected  nations. 

"We  hope  to  complete  our  study  and  consultations  by,  or  soon  after,  the  August 
Congressional  recess  at  which  time  we  will  submit  to  the  Congress  not  only  our 
recommendations  concerning  interim  legislation,  but  also  a  full  and  frank  evalua- 
tion of  the  factors  that  we  have  weighted.  This  evaluation  will  not  be  a  brief  for  our 
conclusions,  whatever  they  may  be.  Rather,  it  will  be  as  objective  as  possible 
and  will  lay  before  you  the  many  factors  which  both  the  Congress  and  the  Execu- 
tive must  weigh. 

"We  wish  to  make  clear  that  we  do  not  preclude  any  particular  result  to  our 
reevaluation,  including  the  principal  proposals  now  pending  before  the  Congress. 
We  ask  only  that  together  we  plan  an  interim  policy  which  will  be  most  effective 
in  meeting  our  interim  oceans'  needs  and  encouraging  a  satisfactory  long-run 
solution  through  a  comprehensive  law  of  the  sea  treaty." 

That  commitment — at  least  members  of  this  Subcommittee  regarded  it  as  one — 
was  made  more  than  four  months  ago.  Today  we  are  interested  in  hearing  what 
was  billed  in  advance  as  your  "recommendations  concerning  interim  legislation" 
and  a  "full  and  frank  evaluation  of  the  factors  that  we  have  weighted." 


Notice  of  Hearing 

Mr.  Metcalf.  Mr.  President,  when  he  last  appeared  before  the  Subcommit- 
tee on  Minerals,  Materials  and  Fuels,  Ambassador  John  Norton  Moore  said  the 
executive  branch  of  our  Government  was  "now  conducting  a  thorough  reevalua- 
tion of  our  interim  policy"  on  the  law  of  the  sea. 

He  continued: 

"We  hope  to  complete  our  study  and  consultation  by,  or  soon  after,  the  August 
Congressional  recess  at  which  time  we  will  submit  to  the  Congress  not  only  our 
recommendations  concerning  interim  legislation,  but  also  a  full  and  frank  evalua- 
tion of  the  factors  that  we  have  weighed." 

The  hearing  of  this  past  June  4  was  printed  as  part  3  of  the  "Status  Report  on 
Law  of  the  Sea  Conference." 

Soon  after  I  had  tentatively  scheduled  a  hearing  for  September  17  to  hear 
about  the  reevaluation,  the  recommendations  and  the  evaluation,  I  was  asked  to 
postpone  the  hearing  to  give  the  State  Department  the  opportunity  for  discussions 
with  its  Advisory  Committee.  I  agreed  to  do  so. 

This  will  notify  my  colleagues  that  the  hearing  will  begin  at  10  a.m.,  October  29, 
in  room  3110,  Dirksen  Senate  Office  Building.  The  hearings  will  be  devoted  solely 
to  hearing  witnesses  from  the  executive  branch  discuss  the  reevaluation,  the 
recommendations  and  the  "full  and  frank  evaluation." 

To  testify,  I  have  invited  Mr.  Carlyle  E.  Maw,  Undersecretary  of  State  for 
Security  Assistance  and  Acting  Special  Representative  of  the  President  for  the 
Third  United  Nations  Conference  on  the  Law  of  the  Sea.  I  asked  him  to  bring 
Ambassador  Moore  and  other  representatives  of  Federal  agencies  on  the  LOS 
Task  Force  who  can  contribute  to  the  hearing.  If  there  are  questions  about  this 
hearing,  they  may  be  discussed  with  Mike  Harvev,  Deputv  Chief  Counsel  for  the 
Interior  Committee,  41076,  or  with  Brit  Englund,  my  Administrative  Assistant, 
42651. 
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U.S.  Senate, 
Committee  on  Interior  and  Insular  Affairs, 

Washington,  D.C.,  August  26,  1975. 
Mr.  Leigh  Ratiner, 

Administrator,  Ocean  Mining  Administration, 
3526  Interior  Building,  Washington,  D.C. 

Dear  Mr.  Ratiner:  Mr.  England  of  my  staff  has  informed  me  that  in  your 
meeting  with  him  on  14  August  you  asked,  on  behalf  of  both  the  Department  of 
the  Interior  and  Ambassador  John  Norton  Moore,  that  the  17  September  hearings 
of  the  Subcommittee  on  Minerals,  Materials  and  Fuels  be  postponed  for  one 
month. 

Those  hearings  were  scheduled  so  the  Subcommittee  could  hear  the  results  of 
the  executive  branch  review  of  overall  U.S.  Law  of  the  Sea  policy  including 
recommendations  for  interim  measures  to  protect  our  national  interest  in  ocean 
mineral  resources.  In  hearings  before  the  Subcommittee  on  4  June,  Ambassador 
Moore,  Chairman  of  the  NSC  Task  Force  on  the  Law  of  the  Sea,  indicated  that 
the  executive  branch  would  report  to  Congress  shortly  after  the  August  Con- 
gressional recess. 

It  is  my  understanding  that  the  Department  of  State  is  scheduling  in  September, 
through  the  Public  Advisory  Committee  on  the  Law  of  the  Sea,  meetings  with 
members  of  the  public  to  elicit  their  recommendations  on  appropriate  interim 
measures.    Following  that,   the  executive   branch  review  would  be   completed. 

In  light  of  Secretary  Kissinger's  speech  of  11  August  to  the  American  Bar 
Association,  the  Subcommittee  members  are  especially  interested  in  a  compre- 
hensive elaboration  of  the  policy  which  the  executive  branch  intends  to  follow 
with  respect  to  the  law  of  the  sea.  To  allow  the  executive  branch  sufficient  time 
for  the  formulation  of  that  policy  following  the  September  meetings  with  Advisory 
Committee  members,  I  propose  to  reschedule  the  Subcommittee  hearings  during 
the  second  half  of  October.  At  that  time,  I  expect  to  receive  the  candid  assessment 
of  the  executive  branch  of  the  steps  that  need  to  be  taken  to  protect  our  nation's 
important  mineral  resource  interests  in  the  oceans. 
Very  truly  yours, 

Lee  Metcalf, 
Chairman,  Subcommittee  on 
Minerals,  Materials  and  Fuels. 

U.S.  Senate, 
Committee  on  Interior  and  Insular  Affairs, 

Washington,  D.C,  September  5,  1975. 
Mr.  Carlyle  E.  Maw, 

I  ndcr  Secretary  for  Security  Assistance,  Acting  Special  Representative  of  the  President 
for  the  Third  U.N.  Conference  on  the  Law  of  the  Sea,  Department  of  St  ate, Wash- 
ington, D.C. 
Dear  Mr.  Maw:  You  will  recall  that  when  he  last  appeared  before  the  Senate 
Subcommittee  on  Minerals,  Materials  and  Fuels,  Ambassador  John  Norton  Moore 
said  the  executive  branch  of  our  government  was  "now  conducting  a  thorough 
reevaluation  of  our  interim  policy"  on  the  Law  of  the  Sea.  He  continued : 

"We  hope  to  complete  our  study  and  consultations  by,  or  soon  after,  the  August 
congressional  recess  at  which  time  we  will  submit  to  the  Congress  not  only  our 
recommendations  concerning  interim  legislation,  but  also  a  full  and  frank  evalua- 
tion of  the  factors  that  we  have  weighted." 

This  will  inform  you  that  I  have  scheduled  a  hearing  to  receive  this  report  on  29 
October.  As  vou  may  know,  I  had  tentatively  scheduled  the  hearing  for  mid- 
September,  then  postponed  it,  at  the  request  of  Ambassador  Moore,  so  you  would 
have  time  to  consult  the  Advisorv  Committee  on  the  Law  of  the  Sea. 

I  hope  you  can  be  with  us  on  the  29th  and  that  you  will  be  accompanied  by 
Ambassador  Moore  and  such  other  representatives  of  agencies  on  the  LOS  Task 
Forces  who  can  contribute  to  the  hearing. 

The  heaiina,  will  be£>in  at  10:00  a.m.  in  Room  3110  of  the  Dirk^en  Senate  Office 
Btfil-ding.  If  vou  have  anv  questions,  please  take  them  up  with  Mike  Harvey  of 
the  Subcommittee  staff,  224-1076,  or  with  Brit  Englund  of  my  staff,  224-2651. 
Very  truly  vours, 

Lee  Metcalf. 
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Under  Secretary  of  State 

for  Security  Assistance, 
Washington,  D.C.,  September  11,  1975. 
Hon.  Lee  Metcalf, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Metcalf:  Thank  you  for  your  letter  of  September  5  advising 
me  of  your  intention  to  hold  a  hearing  on  October  29  before  your  Subcommittee 
on  Minerals,  Materials  and  Fuels  to  consider  the  views  of  the  executive  branch 
with  respect  to  interim  Law  of  the  Sea  policy. 

I  will  be  pleased  to  appear  at  the  hearing.  My  office  will  advise  you  in  advance 
of  the  hearing  of  the  names  of  the  representatives  of  the  Law  of  the  Sea  Task 
Force  who  will  be  accompanying  me. 
Sincerely, 

Carlyle  E.  Maw. 


October  24,  1975. 
Hon.  Warren  Magnuson, 
Chairman,  Commerce  Committee, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  When  he  last  appeared  before  the  Subcommittee  on 
Minerals,  Materials  and  Fuels  on  4  June  1975,  Ambassador  John  Norton  Moore 
said  the  executive  branch  of  our  government  was  "now  conducting  a  thorough 
reevaluation  of  our  interim  policy"  on  the  law  of  the  sea.  He  continued: 

"We  hope  to  complete  our  study  and  consultation  by,  or  soon  after,  the  August 
Congressional  recess  at  which  time  we  will  submit  to  the  Congress  not  only  our 
recommendations  concerning  interim  legislation,  but  also  a  full  and  frank  evalua- 
tion of  the  factors  that  we  have  weighted." 

As  you  will  see  from  the  enclosure,  I  have  scheduled  another  hearing  on  this 
subject  for  29  October.  You,  members  of  your  Committee  and  staff  are  invited  to 
take  such  part  in  this  hearing  as  you  wish. 
Very  truly  yours, 

Lee  Metcalf. 
Identical  letters  to : 

Hon.  Ernest  Hollings,  Chairman,  National  Ocean  Policy  Study 

Hon.  John  Stennis,  Chairman,  Armed  Services  Committee 

Hon.  John  Sparkman,  Chairman,  Foreign  Relations  Committee 

STATEMENT  OF  HON.  CARLYLE  E.  MAW,  UNDER  SECRETARY  OF 
STATE  FOR  SECURITY  ASSISTANCE,  AND  SPECIAL  REPRESENTA- 
TIVE OF  THE  PRESIDENT  AND  CHIEF  OF  THE  U.S.  DELEGATION 
TO  THE  THIRD  UNITED  NATIONS  LAW  OF  THE  SEA  CONFER- 
ENCE, ACCOMPANIED  BY  JOHN  NORTON  MOORE,  CHAIRMAN, 
NATIONAL  SECURITY  COUNCIL  INTERAGENCY  TASK  FORCE  ON 
LAW  OF  THE  SEA,  AND  DEPUTY  SPECIAL  REPRESENTATIVE  OF 
THE  PRESIDENT  FOR  THE  LAW  OF  THE  SEA  CONFERENCE;  AND 
LEIGH  S.  RATINER,  ADMINISTRATOR,  OCEAN  MINING  ADMINIS- 
TRATION, DEPARTMENT  OF  THE  INTERIOR 

Mr.  Maw.  Mr.  Chairman,  I  appreciate  the  opportunity  to  be  here 
today  and  to  report  to  you  our  views  on  the  question  of  deep  seabed 
negotiations  in  the  law  of  the  sea  context. 

As  you  know,  the  executive  branch  has  been  undertaking  a  very 
careful  review  of  the  results  of  the  Geneva  session  of  the  Conference, 
including  particularly  the  deep  seabed  negotiations.  As  part  of  that 
process,  and  also  as  a  result  of  our  earlier  commitment  to  this  com- 
mittee and  to  Congress,  we  have  examined  and  are  continuing  to 
examine  the  question  of  interim  deep  seabed  mining  policy,  including 
the  possibility  of  deep  seabed  mining  legislation. 
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I  am  accompanied  today  by  John  Norton  Moore,  Chairman  of  the 
NSC  Interagency  Task  Force  on  the  Law  of  the  Sea  and  Deputy 
Special  Representative  of  the  President  for  the  Law  of  the  Sea  Con- 
ference, and  by  Leigh  S.  Ratiner,  Administrator,  Ocean  Mining 
Administration,   Department  of  the  Interior. 

Although  the  extreme  complexity  of  these  issues  has  prevented  us 
from  completing  our  review,  I  think  it  would  be  useful  to  take  this 
opportunity  to  discuss  in  general  terms  our  position  on  the  deep  seabed 
regime  negotiations  in  the  LOS  Conference,  because  this  bears  directly 
on  our  interim  policy. 

It  is  evident  that  the  issue  of  the  deep  seabed  regime  and  machinery 
is  the  chief  obstacle  to  a  speedy  and  successful  conclusion  of  a  Law  of 
the  Sea  Treaty.  In  most  other  areas  we  have  made  substantial  progress 
toward  a  treaty  which  the  United  States  and  most  other  countries 
would  probably  be  able  to  agree  upon.  This  progress  is  reflected  to  a 
large  extent  in  the  single  negotiating  text  which  was  produced  in 
Geneva. 

Although  there  are  a  number  of  problems  remaining  to  be  solved, 
we  feel  optimistic  that  the  basic  elements  of  a  satisfactory  compre- 
hensive Law  of  the  Sea  package  can  be  agreed  upon  in  the  near  future, 
unfortunately  with  the  exception  of  deep  seabed  mining. 

The  deep  seabed  negotiations  are  a  different  story.  I  am  disappointed 
to  say  that  we  have  seen  little  meaningful  progress  on  this  issue  so 
far.  It  is  not  clear  yet  whether  this  lack  of  progress  will  persist  into 
the  next  session  of  the  Law  of  the  Sea  Conference  which  begins  in 
March. 

In  my  view,  there  is  no  fundamental  reason  why  agreement  cannot 
be  reached.  Having  participated  in  some  of  these  negotiations  myself, 
I  am  confident  that  satisfactory  accommodations  can  be  found  which 
will  meet  the  basic  objectives  of  all  interested  nations  and  groups  of 
nations. 

We  explored  some  possible  areas  of  accommodation  during  the 
recent  Geneva  session  but  did  not  receive  any  considered  response  to 
our  suggestions.  Consistent  with  protecting  guaranteed  direct  access 
to  the  resource,  the  United  States  is  prepared  to  continue  actively  to 
seek  satisfactory  accommodations.  However,  we  have  been  disap- 
pointed at  the  lack  of  reaction  to  what  we  believe  to  be  reasonable 
compromise  proposals  made  in  Geneva. 

A  program  of  informal  intersessional  work  has  been  adopted  and  a 
meeting  to  permit  an  informal  exchange  of  views  will  be  held  in  New 
York  during  the  last  2  weeks  in  November.  Hopefully,  at  that  meeting 
other  concerned  countries  will  offer  compromise  proposals  on  how  to 
resolve  the  present  differences. 

There  has  been  some  discussion  of  a  possible  additional  meeting 
before  the  March  session  of  the  Conference.  In  addition,  our  represent- 
atives have  been  consulting  with  a  number  of  key  figres  in  the 
negotiations  in  recent  months,  and  we  plan  to  continue  these 
consultations. 

While  our  purpose  is  to  explore  reasonable  solutions  to  the  problems 
in  committee  I,  I  wish  to  make  clear  that  we  will  insist  that  certain 
essential  U.S.  interests  are  guaranteed.  Secretary  Kissinger  outlined 
these  basic  U.S.  interests  in  his  address  to  the  annual  meeting  of  the 
American  Bar  Association  in  Montreal  in  August,  which,  with  your 
permission,  I  offer  for  inclusion  in  the  record. 
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Senator  Metcalf.  It  will  be  included  at  the  conclusion  of  your 
testimony. 

Mr.  Maw.  We  prefer  to  see  the  development  of  the  resources  of  the 
seabed  under  a  widely  agreed  international  agreement.  The  Law  of 
the  Sea  Conference  provides  us  with  an  opportunity,  possibly  our  last, 
to  develop  a  system  which  would  subject  deep  seabed  mining  to  widely 
acceptable  international  rules  embodied  in  a  treaty  and  related 
regulations. 

A  cooperative  solution  can  contribute  to  the  rational  and  efficient 
use  of  resources  and  it  also  can  set  a  precedent  for  new  forms  of  co- 
operation between  the  developing  and  developed  nations  and  can 
contribute  to  an  atmosphere  of  cooperation  rather  than  confrontation. 

Mr.  Chairman,  I  wish  to  reiterate  our  position  that  there  is  no 
impediment  under  existing  international  law  to  any  nation  or  individual 
undertaking  deep  seabed  mining,  provided  that  mining  operations  are 
undertaken  with  reasonable  regard  to  the  interests  of  others  in  their 
exercise  of  high  seas  freedoms.  We  encourage  private  investors  to 
develop  their  technology  and  to  begin  mining  when  they  are  ready. 

The  United  States  is  prepared  to  accept  changes  in  this  legal  system 
under  which  deep  seabed  mining  could  be  subject  to  appropriate 
international  regulation.  We  could  also  agree  to  a  system  under  which 
the  benefits  would  be  shared  with  the  international  community.  We 
can  agree  to  the  establishment  of  such  a  special  regime  for  the  deep 
seabed  and  an  appropriate  international  organization. 

However,  in  our  view,  this  organization  must  be  so  constituted  and 
its  mandate  so  framed  that  its  operation  serves  to  encourage  and 
promote  sound  development  of  deep  seabed  mineral  resources  and  to 
provide  direct  guaranteed  access  to  the  mineral  resources  of  the  deep 
seabed  for  all  nations. 

This  means  that  we  must  establish  a  legal  and  political  climate  that 
encourages  investment.  Every  country  in  the  world  is  a  consumer 
of  these  metals  and  ultimately  people  everywhere  will  benefit  from 
expanding  supplies  of  these  metals. 

The  United  States  cannot  agree  to  a  regime  which  denies  the  right 
of  any  nation  to  exploit  the  deep  seabed  resources  directly.  There  is 
no  reason  why  a  system  cannot  be  devised  whereby  all  nations  have 
the  opportunity  to  exploit  these  resources  either  directly  or,  if  they 
choose,  through  an  international  organization. 

The  number  of  mine  sites  and  the  extent  of  the  resources  is  sufficient 
for  all  nations  to  be  able  to  develop  their  own  mining  capability. 

Another  fundamental  U.S.  objective  is  that  the  organization  and  its 
decisionmaking  procedure  must  reflect  a  realistic  balance  of  the 
interests  of  the  participating  states. 

Finally,  the  organization  cannot  have  the  power  to  control  prices 
or  production  rates  directly  or  indirectly. 

Mr.  Chairman,  it  is  true  that  much  time  has  passed  since  these 
negotiations  began.  Moreover,  the  Geneva  session  did  not  encourage 
us  to  believe  that  the  difficult  problems  in  the  First  Committee  of  the 
Conference  will  be  solved  easily.  As  time  has  passed,  the  American 
ocean  miner  has  largely  completed  the  research  and  development 
phase  of  his  work. 

I  am  informed  that  early  next  year  ocean  miners  will  begin  the 
serious  and  expensive  development  work  which  precedes  commercial 
recovery  of  resources.  At  the  new  level  of  spending  which  would  be 
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required  for  this  work,  our  companies  may  have  increased  hesitancy 
about  any  further  capital  outlays  when  so  little  is  known  about  the 
contents  of  a  future  treaty  which  may  affect  their  investments. 

This  is  the  problem  we  are  struggling  with  in  the  administration. 
On  the  one  hand,  we  want  to  explore  whether  we  can  find  a  way  of 
reducing;  these  investment  uncertainties  through  a  sensible  and  cost- 
effective  domestic  program.  On  the  other  hand,  if  we  do  find  a  way, 
we  would  wish  to  implement  it  in  a  manner  which  does  not  put  the 
United  States  in  the  position  of  preempting  the  treaty  negotiation. 
We  are  searching  for  a  balanced  solution,  one  which  would  take  into 
consideration  a  variety  of  policy  interests. 

I  can  assure  you,  Mr.  Chairman,  that  this  matter  is  receiving 
intensive  study  within  the  administration  and  our  policy  choices  will 
be  reviewed  at  high  levels  of  Government.  In  the  process,  we  hope  to 
consult  with  you,  Mr.  Chairman,  and  other  Members  of  Congress, 
and  when  our  review  process  is  complete,  we  will  report  to  you. 

I  have  outlined  this  morning  some  of  our  principal  concerns,  ones 
which  must  be  taken  into  account  if  the  Law  of  the  Sea  Treaty  is  to 
have  broad  support.  We  understand  that  others  have  concerns  as  well. 
We  want  to  work  with  outher  nations  in  fulfilling  our  common  commit- 
ment of  translating  the  concept  of  the  common  heritage  of  mankind 
into  a  meaningful  system  which  is  acceptable  to  all  and  benefits  all. 

Thank  you,  Mr.  Chairman. 

[Secretary  Kissinger's  address  to  the  annual  meeting  of  the  American 
Bar  Association  in  August  follows:] 
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INTERNATIONAL  LAW,  WORLD  ORDER  AND  HUMAN  PROGRESS 

My  friends  in  the  legal  profession  like  to  remind  me  of  a  comment  by  a 
British  Judge  on  the  difference  between  lawyers  and  professors.   "It's 
very  simple,"  said  Lord  Denning.  "The  function  of  lawyers  is  to  find  a 
solution  to  every  difficulty  presented  to  them;  whereas  the  function  of 
professors  is  to  find  a  difficulty  with  every  solution."  Today,  the 
number  of  difficulties  seems  to  be  outpacing  the  number  of  solutions  — 
either  because  my  lawyer  friends  are  not  working  hard  enough,  or  because 
there  are  too  many  professors  in  government. 

Law  and  lawyers  have  played  a  seminal  role  in  American  public  life  since 
the  founding  of  the  Republic.   In  this  century  lawyers  have  been  con- 
sistently at  the  center  of  our  diplomacy,  providing  many  of  our  ablest 
Secretaries  of  State  and  diplomats,  and  often  decisively  influencing 
American  thinking  about  foreign  policy. 

This  is  no  accident.   The  aspiration  to  harness  the  conflict  of  nations 
by  standards  of  order  and  justice  runs  deep  in  the  American  tradition. 
In  pioneering  techniques  of  arbitration,  conciliation,  and  adjudication; 
in  developing  international  institutions  and  international  economic 
practices;  and  in  creating  a  body  of  scholarship  sketching  visions  of 
world  order  —  American  legal  thinking  has  reflected  both  American 
idealism  and  American  pragmatic  genius. 

The  problems  of  the  contemporary  world  structure  summon  these  skills  and 
go  beyond  them.   The  rigid  international  structure  of  the  Cold  War  has 
disintegrated;  we  have  entered  an  era  of  diffused  economic  power,  pro- 
liferating nuclear  weaponry,  and  multiple  ideologies  and  centers  of 
initiative.   The  challenge  of  our  predecessors  was  to  fashion  stability 
from  chaos.   The  challenge  of  our  generation  is  to  go  from  the  building 
of  national  and  regional  institutions  and  the  management  of  crises  to 
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the  building  of  a  new  international  order  which  offers  a  hope  of  peace, 
proqress,  well-being, and  justice  for  the  generations  to  come. 

Justice  Holmes  said  of  the  common  lav;  that  it  "is  not  a  brooding  omni- 
presence in  the  sky,  but  the  articulate  voice  of  some  sovereign  or 
quasi-sovereign  power  which  can  be  identified."   But  international 
politics  recognizes  no  sovereign  or  even  quasi-sovereign  power  beyond 
the  nation-state. 

Thus  in  international  affairs  the  age-old  struggle  between  order  and 
anarchy  has  a  political  as  well  as  a  legal  dimension.   When  competing 
national  political  aims  are  pressed'  to  the  point  of  unrestrained  com- 
petition, the  precept  of  laws  proves  fragile.   The  unrestrained  quest 
for  predominance  brooks  no  legal  restraints.   In  a  democratic  society 
law  flourishes  best  amidst  pluralistic  institutions.   Similarly  in 
the  international  arena  stability  requires  a  certain  equilibrium  of  power. 
Our  basic  foreign  policy  objective  inevitably  must  be  to  shape  a  stable 
and  cooperative  global  order  out  of  diverse  and  contending  interests. 

But  this  is  not  enough.   Preoccupation  with  interests  and  power  is  at 

best  sterile  and  at  worst  an  invitation  to  a  constant  test  of  strength. 
The  true  task  of  statesmanship  is  to  draw  from  the  balance  of  power 

a  more  positive  capacity  to  better  the  human  condition  —  to  turn 

stability  into  creativity,  to  transform  the  relaxation  of  tensions  into 

a  strengthening  of  freedoms,  to  turn  man's  preoccupations  from  self- 
defense  to  human  progress. 

An  international  order  can  be  neither  stable  nor  just  without  accepted 
norms  of  conduct.   International  law  both  provides  a  means  and  embodies 
our  ends.   It  is  a  repository  of  our  experience  and  our  idealism  —  a 
body  of  principles  drawn  from  the  practice  of  states  and  an  instrument 
for  fashioning  new  patterns  of  relations  between  states.   Law  is  an 
expression  of  our  own  culture  and  yet  a  symbol  of  universal  goals.   It 
is  the  heritage  of  our  past  and  a  means  of  shaping  our  future. 

The  challenge  of  international  order  takes  on  unprecedented  urgency  in 
the  contemporary  world  of  interdependence.   In  an  increasing  number  of 
areas  of  central  political  relevance,  the  legal  process  has  become  of 
major  concern.   Technology  has  driven  us  into  vast  new  areas  of  human 
activity  and  opened  up  new  prospects  of  either  human  progress  or  inter- 
national contention.   The  use  of  the  oceans  and  of  outer  space;  the  new 
excesses  of  hijacking,  terrorism,  and  warfare;  the  expansion  of  multi- 
national corporations  —  will  surely  become  areas  of  growing  dispute 
if  they  are  not  regulated  by  a  legal  order. 

The  United  States  will  not  see):  to  impose  a  parochial  or  self-serving 
view  of  the  law  on  others.   But  neither  will  we  carry  the  quest  for 
accommodation  to  the  point  of  prejudicing  our  own  values  and  rights. 
The  new  corpus  of  the  law  of  nations  must  benefit  all  peoples  equally; 
it  cannot  be  the  preserve  of  any  one  nation  or  group  of  nations. 

The  United  States  is  convinced  in  its  own  interest  that  the  extension 
of  legal  order  is  a  boon  to  humanity  and  a  necessity.   The  traditional 
aspiration  of  Americans  takes  on  a  new  relevance  and  urgency  in  contem- 
porary conditions.   On  a  planet  marked  by  interdependence,  unilateral 


1432 


action, and  unrestrained  pursuit  of  the  national  advantage  inevitably 
provoke  counter-action  and  therefore  spell  futility  and  anarchy.   In  an 
age  of  awesome  weapons  of  war,  there  must  be  accommodation  or  there  will 
be  disaster. 

Therefore,  there  must  be  an  expansion  of  the  legal  consensus,  in  terms 
both  of  subject  matter  and  participation.   Many  new  and  important  areas 
of  international  activity,  such  as  new  departures  in  technology  and 
communication,  cry  out  for  agreed  international  rules.   In  other  areas, 
juridical  concepts  have  advanced  faster  than  the  political  will  that  is 
•indispensable  to  assure  their  observance  —  such  as  the  US  Charter  pro- 
visions governing  the  use  of  force  in  international  relations.   The 
nace  of  legal  evolution  cannot  be  allowed  to  lag  behind  the  headlong 
pace  of  change  in  the  world  at  iarge.   In  a  world  of  150  nations  and 
competing  ideologies,  we  cannot'  afford  to  wait  upon  the  growth  of  cus- 
tomary international  lav.   Nor  can  ve  be  content  with  the  snail's  pace 
of  treaty-making  as  we  have  known  it  in  recent  years  in  international 
forums. 

We  are  at  a  pivotal  moment  in  history.   If  the  world  is  in  flux,  we  have 
the  capacity  and  hence  the  obligation  to  help  shape  it.   If  our  goal 
is  a  new  standard  of  international  restraint  and  cooperation,  then  let  us 
fashion  the  institutions  and  practices  that  will  bring  it  about. 

This  morning,  I  would  like  to  set  forth  the  American  view  on  some  of 
those  issues  of  law  and  diplomacy  whose  solution  can  move  us  toward  a 
more  orderly  and  lawful  world.   These  issues  emphasize  the  contemporary 
international  challenge  —  in  the  oceans  where  traditional  law  has 
been  made  obsolete  by  modern  technology;  in  outer  space  where  endeavors 
undreamed  of  a  generation  ago  impinge  upon  traditional  concerns  for 
security  and  for  sovereignty;  in  the  laws  of  war  where  new  practices 
of  barbarism  challenge  us  to  develop  new  social  and  international 
restraint;  and  in  international  economics  where  transnational  enter- 
prises conduct  their  activities  beyond  the  frontier  of  traditional 
political  and  legal  regulation. 

I  shall  deal  in  special  detail  with  the  law  of  the  sea  in  an  effort  to 
promote  significant  and  rapid  progress  in  this  vitally  important  nego- 
tiation. 

The  Law  of  the  Sea 

The  United  States  is  now  engaged  with  some  140  nations  in  one  of  the  most 
comprehensive  and  critical  negotiations  in  history  —  an  international 
effort  to  devise  rules  to  govern  the  domain  of  the  oceans.   No  current 
international  neqotiation  is  more  vital  for  the  long-term  stability 
and  prosperity  of  our  globe. 

One  need  not  be  a  legal  scholar  to  understand  what  is  at  stake.   The 
oceans  cover  seventy  percent  of  the  earth's  surface.   They  both  unite 
and  divide  mankind.   The  importance  of  free  navigation  for  the  security 
of  nations  —  including  our  country  —  is  traditional;  the  economic 
significance  of  ocean  resources  is  becoming  enormous. 
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Prom  the  Seventeenth  Century,  until  nov/,  the  law  of  the  seas  has  been 
founded  on  a  relatively  simple  precept:   freedom  of  the  seas,  limited 
only  by  a  narrow  belt  of  territorial  waters  generally  extending  three 
miles  offshore.   Today,  the  explosion  of  technology  requires  new  and 
more  sophisticated  solutions. 

—  In  a  world  desperate  for  new  sources  of  energy  and  minerals, 
vast  and  largely  untapped  reserves  exist  in  the  oceans. 

—  In  a  world  that  faces  widespread  famine  and  malnutrition,  fish 
have  become  an  increasingly  vital  source  of  protein. 

—  In  a  world  clouded  by  pollution,  the  environmental  integrity  of 
the  oceans  turns  into  a  critical  international  problem. 

—  In  a  world  where  ninety-five  percent  of  international  trade 
is  carried  on  the  seas,  freedom  of  navigation  is  essential. 

Unless  competitive  practices  and  claims  are  soon  harmonized,  the  world 
faces  the  prospect  of  mounting  conflict.   Shipping  tonnage  is  expected 
to  increase  fourfold  in  the  next  thirty  years.   Large,  self-contained 
factory  vessels  already  circle  the  gloheand  dominate  fishing  areas 
that  were  once  the  province  of  small  coastal  boats.   The  world-wide 
fish  harvest  is  increasing  dramatically,  but  without  due  regard  to  sound 
management  or  the  legitimate  concerns  of  coastal  states.   Shifting 
population  patterns  will  soon  place  new  strains  on  the  ecology  of  the 
world's  coastlines. 

The  current  negotiation  may  thus  be  the  world's  last  chance.   Unilateral 
national  claims  to  fishing  zones  and  territorial  seas  extending  from 
fifty  to  two  hundred  miles  have  already  resulted  in  seizures  of  fishing 
vessels  and  constant  disputes  over  rights  to  ocean  space.   The  breakdown 
of  the  current  negotiation,  a  failure  to  reach  a  legal  consensus,  will 
lead  to  unrestrained  military  and  commercial  rivalry  and  mounting 
political  turmoil. 

The  United  States  strongly  believes  that  law  must  govern  the  oceans. 
In  this  spirit,  we  welcomed  the  United  Nations  mandate  in  1970  for  a 
multilateral  conference  to  write  a  comprehensive  treaty  governing  the  use 
of  the  oceans  and  their  resources.   We  contributed  substantially  to  the 
progress  that  was  made  at  Caracas  last  summer  and  at  Geneva  this  past 
spring  which  produced  a  "single  negotiating  text"  of  a  draft  treaty. 
This  will  focus  the  work  of  the  next  session,  scheduled  for  March  1976 
in  New  York.   The  United  States  intends  to  intensify  its  efforts. 

The  issues  in  the  Law  of  the  Sea  negotiation  stretch  from  the  shoreline 
to  the  farthest  deep  seabed.   They  include: 

—  The  extent  of  the  territorial  sea  and  the  related  issues  of 
guarantees  of  free  transit  through  straits; 

—  The  degree  of  control  that  a  coastal  state  can  exercise  in  an 
offshore  economic  zone  beyond  its  territorial  waters;  and 
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—  The  international  system  for  the  exploitation  of  the  resources 
of  the  deep  seabeds. 

If  we  move  outward  from  the  coastline,  the  first  issue  is  the  extent  of 
the  territorial  sea  —  the  belt  of  ocean  over  which  the  coastal  state 
exercises  sovereignty.   Historically,  it  has  been  recognized  as  three 
miles;  that  has  been  the  long-established  United  States  position. 
Increasingly,  other  states  have  claimed  twelve  miles  or  even  two  hundred. 

After  years  of  dispute  and  contradictory  international  practice,  the 
Law  of  the  Sea  Conference  is  approaching  a  consensus  on  a  twelve-mile 
territorial  limit.  We  are  prepared  to  accept  this  solution,  provided  that 
the  unimpeded  transit  rights  through  and  over  straits  used  for  inter- 
national navigation  are  guaranteed.   For  without  such  guarantees,  a 
twelve-mile  territorial  sea  would,  place  over  100  straits  —  including 
the  Straits  of  Gibraltar,  Malacca, and  Bab-el-Mandeb  —  now  free  for 
international  sea  and  air  travel  under  the  jurisdictional  control  of 
coastal  states.   This  the  United  States  cannot  accept.  Freedom  of 
international  transit  through  these  and  other  straits  is  for  the  benefit 
of  all  nations,  for  trade  and  for  security.  We  will  not  join  in  an 
agreement  which  leaves  any  uncertainty  about  the  right  to  use  world 
communication  routes  without  interference. 

Within  200  miles  of  the  shore  are  some  of  the  world's  most  important 
fishing  grounds  as  well  as  substantial  deposits  of  petroleum,  natural  gas, 
and  minerals.   This  has  led  some  coastal  states  to  seek  full  sovereignty 
over  this  zone.   These  claims,  too,  are  unacceptable  to  the  United 
States.   To  accept  them  would  bring  thirty  percent  of  the  oceans  under 
national  territorial  control  —  in  the  very  areas  through  which  most  of 
the  world's  shipping  travels. 

The  United  States  joins  many  other  countries  in  urging  international 
agreement  on  a  20C-mile  offshore  economic  zone.   Under  this  proposal, 
coastal  states  would  be  permitted  to  control  fisheries  and  mineral 
resources  in  the  economic  zone,  but  freedom  of  navigation  and  other 
rights  of  the  international  community  would  be  preserved.   Fishing 
within  the  zone  would  be  managed  by  the  coastal  state,  which  would  have 
an  international  duty  to  apply  agreed  standards  of  conservation.   If  the 
coastal  state  could  not  harvest  all  the  allowed  yearly  fishing  catch, 
other  countries  would  be  permitted  to  do  so.   Special  arrangements  for 
tuna  and  salmon,  and  other  fish  which  migrate  over  large  distances, 
would  be  required.   We  favor  also  provisions  to  protect  the  fishing 
interests  of  land-locked  and  other  geographically  disadvantaged  countries. 

In  some  areas  the  continental  margin  extends  beyond  200  miles.  To  resolve 
disagreements  over  the  use  of  this  area,  the  United  States  proposes  that 
the  coastal  states  be  given  jurisdiction  over  continental  margin  resources 
beyond  200  miles,  to  a  precisely  defined  limit,  and  that  they  share  a 
percentage  of  financial  benefit  from  mineral  exploitation  in  that  area 
with  the  international  community. 

Beyond  the  territorial  sea,  the  offshore  economic  zone,  and  the  continental 
margin  lie  the  deep  seabeds.  They  are  our  planet's  last  great  unexplored 
frontier.   For  more  than  a  century  we  have  known  that  the  deep  seabeds 
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hold  vast  deposits  of  manganese,  nickel,  cobalt,  copper* and  other 
minerals,  but  we  did  not  know  how  to  extract  them.  New  modern  techno- 
logy is  rapidly  advancing  the  time  when  their  exploration  and  commercial 
exploitation  will  become  a  reality. 

The  United  Nations  has  declared  the  deep  seabed  to  be  the  "common 
heritage  of  mankind."  But  this  only  states  the  problem.   How  will  the. 
world  community  manage  the  clash  of  national  and  regional  interests,  or 
the  inequality  of  technological  capability?  Will  we  reconcile  unbridled 
competition  with  the  imperative  of  political  order? 

The  United  States  has  nothing  to* fear  from  competition.   Our  technology 
is  the  most  advanced,  and  our  Navy  is  adequate  to  protect  our  interests. 
Ultimately,  unless  basic  rules  regulate  exploitation,  rivalry  will  lead 
to  tests  of  power.  A  race  to  carve  out  exclusive  domains  of  exploration 
on  the  deep  seabed,  even  without  claims  of  sovereignty,  will  menace 
freedom  of  navigation,  and  invite  a  competition  like  that  of  the 
colonial  powers  in  Africa  and  Asia  in  the  last  century. 

This  is  not  the  kind  of  world  we  want  to  see.   Law  has  an  opportunity  to 
civilize  us  in  the  early  stages  of  a  new  competitive  activity. 

We  believe  that  the  Law  of  the  Sea  Treaty  must  preserve  the  right  of 
access  presently  enjoyed  by  states  and  their  citizens  under  international 
law.   Restrictions  on  free  access  will  retard  the  development  of  seabed 
resources.  Nor  is  it  feasible,  as  some  developing  countries  have  pro- 
posed, to  reserve  to  a  new  international  seabed  organization  the  sole 
right  to  exploit  the  seabeds. 

Nevertheless,  the  United  States  believes  strongly  that  law  must  regulate 
international  activity  in  this  area.   The  world  community  has  an  historic 
opportunity  to  manage  this  new  wealth  cooperatively  and  to  dedicate 
resources  from  the  exploitation  of  the  deep  seabeds  to  the  development  of 
the  poorer  countries.  A  cooperative  and  equitable  solution  can  lead  to 
new  patterns  of  accommodation  between  the  developing  and  industrial 
countries.   It  could  give  a  fresh  and  conciliatory  cast  to  the  dialogue 
between  the  industrialized  and  so-called  Third  World.   The  legal  regime 
we  establish  for  the  deep  seabeds  can  be  a  milestone  in  the  legal  and 
political  development  of  the  world  community. 

The  United  States  has  devoted  much  thought  and  consideration  to  this 
issue.  We  offer  the  following  proposals: 

—  An  international  organization  should  be  created  to  set  rules 
for  deep  seabed  mining. 

—  This  international  organization  must  preserve  the  rights  of  all 
countries,  and  their  citizens,  directly  to  exploit  deep  seabed  resources. 

—  It  should  also  ensure  fair  adjudication  of  conflicting  interests 
and  security  of  investment. 

—  Countries  and  their  enterprises  mining  deep  seabed  resources 


61-387  O  -  75  -  2 


1436 


should  pay  an  agreed  portion  of  their  revenues  to  the  international 
organization,  to  be  used  for  the  benefit  of  developing  countries. 

—  The  management  of  the  organization  and  its  voting  procedures 
must  reflect  and  balance  the  interests  of  the  participating  states. 

The  organization  should  not  have  the  power  to  control  prices  or  production 
rates. 

—  If  these  essential  United  States  interests  are  guaranteed,  we 
can  agree  that  this  organization  will  also  have  the  right  to  conduct 
mining  operations  on  behalf  of  the  international  community  primarily 
for  the  benefit  of  developing  coun tries. 

—  The  new  organization  should  serve  as  a  vehicle  for  cooperation 
between  the  technologically  advanced  and  the  developing  countries. 
The  United  States  is  prepared  to  explore  ways  of  sharing  deep  seabed 
technology  with  other  nations. 

—  A  balanced  commission  of  consumers,  seabed  producers,  and 
land-based  producers  could  monitor  the  possible  adverse  effects  of  deep 
seabed  mining  on  the  economies  of  those  developing  countries  which  are 
substantially  dependent  on  the  export  of  minerals  also  produced  from 
the  deep  seabed. 

The  United  States  believes  that  the  world  community  has  before  it  an  extra- 
ordinary opportunity.   The  regime  for  the  deep  seabeds  can  turn  inter- 
dependence from  a  slogan  into  reality.   The  sense  of  community  which 
mankind  has  failed  to  achieve  on  land  could  be  realized  through  a  regime 
for  the  ocean. 

The  United  States  will  continue  to  make  determined  efforts  to  bring 
about  final  progress  when  the  Law  of  the  Sea  Conference  reconvenes  in  New 
York  next  year.  But  we  must  be  clear  on  one  point:   The  United  States 
cannot  indefinitely  sacrifice  its  own  interest  in  developing  an  assured 
supply  of  critical  resources  to  an  indefinitely  prolonged  negotiation. 
We  prefer  a  generally  acceptable  international  agreement  that  provides 
a  stable  legal  environment  before  deep  seabed  mining  actually  begins. 
The  responsibility  for  achieving  an  agreement  before  actual  exploitation 
begins  is  shared  by  all  nations.   We  cannot  defer  our  own  deep  seabed 
mining  for  too  much  longer.   In  this  spirit,  we  and  other  potential 
seabed  producers  can  consider  appropriate  steps  to  protect  current 
investment,  and  to  ensure  that  this  investment  is  also  protected  in 
the  treaty. 

The  Conference  is  faced  with  other  important  issues: 

—  Ways  must  be  found  to  encourage  marine  scientific  research  for 
the  benefit  of  all  mankind  while  safeguarding  the  legitimate  interests  of 
coastal  states  in  their  economic  zones. 

—  Steps  must  be  taken  to  protect  the  oceans  from  pollution.  We 
must  establish  uniform  international  controls  on  pollution  from  ships 
and  insist  upon  universal  respect  for  environmental  standards  for  con- 
tinental shelf  and  deep  seabed  exploitation. 
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—  Access  to  the  sea  for  land-locked  countries  must  be  assured. 

—  There  must  be  provisions  for  compulsory  and  impartial  third- 
party  settlement  of  disputes.   The  United  States  cannot  accept  unilateral 
interpretation  of  a  treaty  of  such  scope  by  individual  states  or  by  an 
international  seabed  organization. 

The  pace  of  technology,  the  extent  of  economic  need,  and  the  claims  of 
ideology  and  national  ambition  threaten  to  submerge  the  difficult 
process  of  negotiation.   The  United  States  therefore  believes  that  a 
just  and  beneficial  regime  for  the  oceans  is  essential  to  world  peace. 

For  the  self-interest  of  every  nation  is  heavily  engaged.   Failure  would 
seriously  impair  confidence  in  'global  treaty-making  and  in  the  very  process 
of  multilateral  accommodation.   The  conclusion  of  a  comprehensive  Law 
of  the  Sea  treaty  on  the  other  hand  would  mark  a  major  step  towards  a 
new  world  community. 

The  urgency  of  the  problem  is  illustrated  by  disturbing  developments 
which  continue  to  crowd  upon  us.  Most  prominent  is  the  problem  of 
fisheries. 

The  United  States  cannot  indefinitely  accept  unregulated  and  indis- 
criminate foreign  fishing  off  its  coasts.  Many  fish  stocks  have  been 
brought  close  to  extinction  by  foreign  overfishing.  We  have  recently 
concluded  agreements  with  the  Soviet  Union,  Japan,  and  Poland  which 
will  limit  their  catch  and  we  have  a  long  and  successful  history  of 
conservation  agreements  with  Canada.   But  much  more  needs  to  be  done. 

Many  within  Congress  are  urging  us  to  solve  this  problem  unilaterally. 
A  bill  to  establish  a  200-mile  fishing  zone  passed  the  Senate  last 
year;  a  new  one  is  currently  before  the  House. 

The  Administration  shares  the  concern  which  has  led  to  such  proposals. 
But  unilateral  action  is  both  extremely  dangerous  and  incompatible  with 
the  thrust  of  the  negotiations  described  here.   The  United  States  has 
consistently  resisted  the  unilateral  claims  of  other  nations,  and 
others  will  almost  certainly  resist  ours.   Unilateral  legislation  on 
our  part  would  almost  surely  prompt  others  to  assert  extreme  claims 
of  their  own.   Our  ability  to  negotiate  an  acceptable  international 
consensus  on  the  economic  zone  will  be  jeopardized.   If  every  state 
proclaims  its  own  rules  of  law  and  seeks  to  impose  them  on  others, 
the  very  basis  of  international  law  will  be  shaken,  ultimately  to  our 
own  detriment. 

We  warmly  welcome  the  recent  statement  by  Prime  Minister  Trudeau  reaffirm- 
ing the  need  for  a  solution  through  the  Law  of  the  Sea  Conference  rather 
than  through  unilateral  action.   He  said, "Canadians  at  large  should 
realize  that  we  have  very  large  stakes  indeed  in  the  Law  of  the  Sea 
Conference  and  we  would  be  fools  to  give  up  those  stakes  by  an  action 
that  would  be  purely  a  temporary,  paper  success." 

That  attitude  will  guide  our  actions  as  well.   To  conserve  the  fish  and 
protect  our  fishing  industry  while  the  treaty  is  being  negotiated,  the 
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United  States  will  negotiate  interim  arrangements  with  other  nations  to 
conserve  the  fish  stocks,  to  ensure  effective  enforcement, and  to  protect 
the  livelihood  of  our  coastal  fishermen.   These  agreements  will  be  a 
transition  to  the  eventual  200-mile  zone.  We  believe  it  is  in  the 
interests  of  states  fishing  off  our  coasts  to  cooperate  with  us  in  this 
effort.  We  will  support  the  efforts  of  other  states,  including  our 
neighbors,  to  deal  with  their  problems  by  similar  agreements.  We  will 
consult  fully  with  Congress,  our  states,  the  public,  and  foreign  govern- 
ments on  arrangements  for  implementing  a  200-mile  zone  by  virtue  of 
agreement  at  the  Law  of  the  Sea  Conference. 

Unilateral  legislation  would  be  <a   last  resort.   The  world  simply  cannot 
afford  to  let  the  vital  questions  before  the  Law  of  the  Sea  Conference 
be  answered  by  default.   We  are  at  one  of  those  rare  moments  when  man- 
kind has  come  together  to  devise  means  of  preventing  future  conflict 
and  shaping  its  destiny  rather  than  to  solve  a  crisis  that  has  occurred, 
or  to  deal  with  the  aftermath  of  war.   It  is  a  test  of  vision  and  will, 
and  of  statesmanship.   It  must  succeed.   The  United  States  is  resolved  to 
help  conclude  the  Conference  in  1976  —  before  the  pressure  of  events 
and  contention  places  international  consensus  irretrievably  beyond  our 
grasp. 

Outer  Space  and  the  Law  of  Nations 

The  oceans  are  not  the  only  area  in  which  technology  drives  man  in 
directions  he  has  not  foreseen  and  towards  solutions  unprecedented  in 
history.  No  dimension  of  our  modern  experience  is  more  a  source  of 
wonder  than  the  exploration  of  space.   Here,  too, the  extension  of  man  s 
reach  has  come  up  against  national  sensitivies  and  concerns  for  sovereignty 
Here, too, we  confront  the  potential  for  conflict  or  the  possibility  for 
legal  order.   Here, too, we  have  an  opportunity  to  substitute  law  for 
power  in  the  formative  stage  of  an  international  activity. 

Space  technologies  are  directly  relevant  to  the  well-being  of  all 
nations.   Earth  sensing  satellites,  for  example,  can  dramatically  help 
nations  to  assess  their  resources  and  to  develop  their  potential.   In 
the  Sahel  region  of  Africa  we  have  seen  the  tremendous  potential  of 
this  technology  in  dealing  with  natural  disasters.  The  United  States 
has  urged  in  the  United  Nations  that  the  new  knowledge  be  made  freely 
and  widely  available. 

The  use  of  satellites  for  broadcasting  has  a  great  potential  to  spread 
educational  opportunities,  and  to  foster  the  exchange  of  ideas. 

In  the  nearly  two  decades  since  the  first  artificial  satellite,  remarkable 
progress  has  been  made  in  extending  the  reach  of  law  to  outer  space. 
The  Outer  Space  Treaty  of  1967  placed  space  beyond  national  sovereignty 
and  banned  weapons  of  mass  destruction  from  earth  orbit.   The  Treaty 
also  established  the  principle  that  the  benefits  of  space  exploration 
should  be  shared.   Supplementary  agreements  have  provided  for  the 
registry  of  objects  placed  in  space,  for  liability  for  damage  caused 
by  their  return  to  earth,  and  for  international  assistance  to  astronauts 
in  emergencies.   Efforts  are  underway  to  develop  further  international 
law  governing  man's  activities  on  the  moon  and  other  celestial  bodies. 
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Earth  sensing  and  broadcasting  satellites,  and  conditions  of  their  use, 
are  a  fresh  challenge  to  international  agreement.   The  United  Nations 
Committee  on  the  Peaceful  Uses  of  Outer  Space  is  seized  with  the  issue, 
and  the  United  States  will  cooperate  actively  with  it.  We  are  committed 
to  the  wider  exchange  of  communication  and  ideas.   But  we  recognize  that 
there  must  be  full  consultation  among  the  countries  directly  concerned. 
While  we  believe  that  knowledge  of  the  earth  and  its  environment  gained 
from  outer  space  should  be  broadly  shared,  we  recognize  that  this  must 
,be  accompanied  by  efforts  to  ensure  that  all  countries  will  fully 
understand  the  significance  of  this  new  knowledge. 

The  United  States  stands  ready  to  engage  in  a  cooperative  search  for 
agreed  international  ground  rul'es  for  these  activities. 

Hijacking,  Terrorism  and  War 

The  modern  age  has  not  only  given  us  the  benefits  of  technology;  it  has 
also  spawned  the  plagues  of  aircraft  hijacking,   international  terrorism, 
and  new  techniques  of  warfare.   The  international  community  cannot 
ignore  these  affronts  to  civilization;  it  must  not  allow  them  to  spread 
their  poison;  it  has  a  duty  to  act  vigorously  to  combat  them. 

Nations  already  have  the  legal  obligation,  recognized  by  unanimous 
resolution  of  the  UN  General  Assembly,  "to  refrain  from  organizing, 
instigating,  assisting,  participating  (or)   acquiescing  in"  terrorist 
acts.  Treaties  have  been  concluded  to  combat  hijacking,  sabotage  of 
aircraft, and  attacks  on  diplomats.   The  majority  of  states  observe  these 
rules;  a  minority  do  not.   But  events  even  in  the  last  few  weeks  drama- 
tize that  present  restraints  are  inadequate. 

The  United  States  is  convinced  that  stronger  international  steps  must 
be  taken  —  and  urgently  —  to  deny  skyjackers  and  terrorists  a  safehaven 
and  to  establish  sanctions  against  states  which  aid  them,  harbor  them,or 
fail  to  prosecute  or  extradite  them. 

The  United  States  in  1972  proposed  to  the  UN  a  new  international  Con- 
vention for  the  Prevention  of  Punishment  of  Certain  Acts  of  International 
Terrorism,  covering  kidnapping,  murder, and  other  brutal  acts.  This 
convention  regrettably  was  not  adopted  —  and  innumerable  innocent  lives 
have  been  lost  as  a  consequence.  We  urge  the  United  Nations  once  again 
to  take  up  and  adopt  this  convention  or  other  similar  proposals  as  a 
matter  of  the  highest  priority. 

Terrorism,  like  piracy,  must  be  seen  as  outside  the  law.   It  discredits 
any  political  objective  that  it  purports  to  serve  and  any  nations  v/hich 
encourage  it.   If  all  nations  deny  terrorists  a  safehaven,  terrorist 
practices  will  be  substantially  reduced  —  just  as  the  incidence  of 
skyjacking  has  declined  sharply  as  a  result  of  multilateral  and  bilateral 
agreements.  All  governments  have  a  duty  to  defend  civilized  life  by 
supporting  such  measures. 

The  struggle  to  restrain  violence  by  law  meets  one  of  its  severest  tests  in 
the  law  of  war.   Historically  nations  have  found  it  possible  to  observe 
certain  rules  in  their  conduct  of  war.   This  restraint  has  been  extended 
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and  codified  especially  in  the  past  century.   In  our  time  new,  ever  more 
awesome  tools  of  warfare,  the  bitterness  of  ideologies  and  civil  warfare, 
and  weakened  bonds  of  social  cohesion  have  brought  an  even  more  brutal 
dimension  to  human  conflict. 

At  the  same  time  our  century  has  also  witnessed  a  broad  effort  to  amelio- 
rate some  of  these  evils  by  international  agreements.  The  most  recent  and 
comprehensive  is  the  four  Geneva  Conventions  of  1949  on  the  Protection 
of  War  Victims. 

But  the  law  in  action  has  been  less  impressive  than  the  law  on  the 
books.   Patent  deficiences  in  implementation  and  compliance  can  no  longer 
be  ignored.   Two  issues  are  of  paramount  concern:   First,  greater  protectioi 
for  civilians  and  those  imprisoned,  missing, and  wounded  in  war.  And, 
second,  the  application  of  international  standards  of  humane  conduct  in 
civil  wars. 

An  international  conference  is  now  underway  to  supplement  the  1949 

Geneva  Conventions  on  the  law  of  war.  We  will  continue  to  press  for 

rules  which  will  prohibit  nations  from  barring  a  neutral  country,  or  an 

international  organization  such  as  the  International  Committee  of 

the  Red  Cross,  from  inspecting  its  treatment  of  prisoners.  We  strongly 

support  provisions  requiring  full  accounting  for  the  missing  in  action. 

We  will  advocate  immunity  for  aircraft  evacuating  the  wounded.  And 

we  will  seek  agreement  on  a  protocol  which  demands  humane  conduct  during 

civil  war;  which  bans  torture,  summary  execution,   and  the  other  excesses 

which  too  often  characterize  civil  strife. 

The  United  States  is  committed  to  the  principle  that  fundamental  human 
rights  require  legal  protection  under  all  circumstances;  that  some  kinds 
of  individual  suffering  are  intolerable  no  matter  what  threat  nations 
may  face.  The  American  people  and  government  deeply  believe  in  funda- 
mental standards  of  humane  conduct;  we  are  committed  to  uphold  and 
promote  them;  we  will  fight  to  vindicate  them  in  international  forums. 

Multinational  Enterprises 

The  need  for  new  international  regulation  touches  areas  as  modern  as  new 
technology  and  as  old  as  war.   It  also  reaches  our  economic  institutions, 
where  human  ingenuity  has  created  new  means  for  progess  while  bringing 
new  problems  of  social  and  legal  adjustment. 

Multinational  enterprises  have  contributed  greatly  to  economic  growth 
in  both  their  industrialized  home  countries  where  they  are  most  active,  and 
in  developing  countries  where  they  conduct  some  of  their  operations.   If 
these  organizations  are  to  continue  to  foster  world  economic  growth,  it 
is  in  the  common  interest  that  international  law,  not  political  contests, 
govern  their  future. 

Some  nations  feel  that  multinational  enterprises  influence  their  economies 
in  ways  unresponsive  to  their  national  priorities.   Others  are  concerned 
that  these  enterprises  may  evade  national  taxation  and  regulation  through 
facilities  abroad.  And  recent  disclosures  of  improper  financial  relation- 
ships between  these  companies  and  government  officials  in  several 
countries  raise  fresh  concerns. 
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But  it  remains  equally  true  that  multinational  enterprises  can  be 
powerful  engines  for  good.   They  can  marshal   and  organize  the  resources 
of  capital,  initiative,  research,  technology,  and  markets  in  ways  which 
vastly  increase  production  and  growth.   If  an  international  consensus  on 
the  proper  role  and  responsibilities  of  these  enterprises  could  be 
reached,  their  vital  contribution  to  the  world  economy  could  be  further 
expanded.   A  multilateral  treaty  establishing  binding  rules  for  multi- 
national enterprises  does  not  seem  possible  in  the  near  future.   However, 
the  United  States  believes  an  agreed  statement  of  basic  principles  is 
achievable.   We  are  prepared  to  make  a  major  effort  and  invite  the 
participation  of  all  interested  parties. 

We  are  now  actively  discussing  such  guidelines,  and  will  support  the 
relevant  work  of  the  UN  Commi'ssion  on  Transnational  Enterprises.  We 
believe  that  such  guidelines  must: 

—  accord  with  existing  principles  of  international  law  governing 
the  treatment  of  foreigners  and  their  property  rights; 

—  call  upon  multinational  corporations  to  take  account  of  national 
priorities,  act  in  accordance  with  local  law,  and  employ  fair  labor 
practices; 

—  cover  all  multinationals,  state-owned  as  well  as  private; 

—  not  discriminate  in  favor  of  host  country  enterprises  except  under 
specifically  defined  and  limited  circumstances; 

—  set  forth  not  only  the  obligations  of  the  multinationals,  but 
also  the  host  country's  responsibilities  to  the  foreign  enterprises 
within  their  borders; 

—  acknowledge  the  responsibility  of  governments  to  apply  recog- 
nized conflict-of-lawsprinciples  in  reconciling  regulations  applied 
by  various  host  nations. 

If  multinational  institutions  become  an  object  of  economic  warfare,  it 
will  be  an  ill  omen  for  the  global  economic  system.   We  believe  that 
the  continued  operation  of  transnational  companies,  under  accepted  guide- 
lines, can  be  reconciled  with  the  claims  of  national  sovereignty.   The 
capacity  of  nations  to  deal  with  this  issue  constructively  will  be  a 
test  of  whether  the  search  for  common  solutions  or  the  clash  of  ideologies 
will  dominate  our  economic  future. 

Conclusion 

Since  the  early  days  of  the  Republic,  Americans  have  seen  that  their 
nation's  self-interest  could  not  be  separated  from  a  just  and  progressive 
international  legal  order.   Our  founding  fathers  were  men  of  law,  of 
wisdom,  and  of  political  sophistication.   The  heritage  they  left  is  an 
inspiration  as  we  face  an  expanding  array  of  problems  that  are  at  once 
central  to  our  national  well-being  and  soluble  only  on  a  global  scale. 

The  challenge  of  the  statesman  is  to  recognize  that  a  just  international 
order  cannot  be  built  on  power  but  only  on  restraint  of  power.  As 
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Felix  Frankfurter  said,  "Fragile  as  reason  is  and  limited  as  law  is  as 
the  instituionalized  expression  of  reason,  it  is  often  all  that  stands 
between  us  and  the  tyranny  of  will,  the  cruelty  of  unbridled,  unprincipled, 
undisciplined  feeling."   If  the  politics  of  ideological  confrontation 
and  strident  nationalism  become  pervasive,  broad  and  humane  international 
agreement  will  grow  ever  more  elusive  and  unilateral  actions  will 
dominate.   In  an  environment  of  widening  chaos  the  _stronger  will  sur- 
vive, and  may  even  prosper  temporarily.   But  the  weaker  will  despair 
and  the  human  spirit  will  suffer. 

The  American  people  have  always  had  a  higher  vision  —  a  community  of 
nations  that  has  discovered  the  capacity  to  act  according  to  man's  more 
noble  aspirations.   The  prinbiples  and  procedures  of  the  Anglo-American 
legal  system  have  proven  their  moral  and  practical  worth.   They  have 
promoted  our  national  progress  and  brought  benefits  to  more  citizens 
more  equitably  than  in  any  society  in  the  history  of  man.  They  are  a 
heritage  and  a  trust  which  we  all  hold  in  common.  And  their  greatest 
contribution  to  human  progress  may  well  lie  ahead  of  us. 

The  philosopher  Kant  saw  law  and  freedom,  moral  principle  and  practical 
necessity,  as  parts  of  the  same  reality.  He  saw  law  as  the  inescapable 
guide  to  political  action.   He  believed  that  sooner  or  later  the 
realities  of  human  interdependence  would  compel  the  fulfillment  of  the 
moral  imperatives  of  human  aspiration. 

We  have  reached  that  moment  in  time  where  moral  and  practical  impera- 
tives, law  and  pragmatism  point  toward  the  same  goals. 

The  foreign  policy  of  the  United  States  must  reflect  the  universal 
ideals  of  the  American  people.   It  is  no  accident  that  a  dedication  to 
international  law  has  always  been  a  central  feature  of  our  foreign 
policy.  And  so  it  is  today  —  inescapably  —  as  for  the  first  time  in 
history  we  have  the  opportunity  and  the  duty  to  build  a  true  world 
community. 
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Senator  Metcalf.  Thank  you  very  much,  Mr.  Maw.  I  am  grateful 
to  you  for  coming  up  and  giving  us  this  report.  Of  course,  none  of  us 
opposes  the  declaration  in  your  last  paragraph  that  we  share  an  in- 
terest in  the  common  heritage  of  mankind. 

Nevertheless,  I  find  some  areas  in  which  I  want  further  explanation 
and  further  discussion.  But  in  view  of  the  fact  that  Congressman 
Downing  has  a  time  problem,  I  am  going  to  call  on  him. 

It  is  a  real  privilege  to  have  you  here,  Congressman  Downing,  to 
help  us  discuss  a  problem  area  in  which  you  have  rendered  such  great 
public  service.  ■       . 

Congressman  Downing.  Thank  you  very  much,  Mr.  Chairman.  It 
is  very  kind  of  you  to  allow  me  to  participate  in  these  hearings  this 
morning.  This  is  a  matter  in  which  you  and  I  have  been  involved  for 
years,  it  seems  to  me. 

Senator  Metcalf.  It  seems  as  if  we  have  been  involved  forever. 

Congressman  Downing.  It  seems  we  will  not  get  to  the  end  of  it 
within  our  lifetimes. 

Mr.  Secretary,  on  the  last  page  you  stated,  "when  our  review 
process  is  complete,  we  will  report  to  you." 

When  do  you  reasonably  expect  that  review  process  to  be  completed? 

Mr.  Maw.  I  notice  the  record  of  past  hearings  shows  many  hopes 
and  promises  of  dates.  We  had  sincerely  hoped  that  the  process  would 
have  been  completed  before  now. 

I  think  it  is  a  matter  of  months.  We  must  complete  our  process. 

Congressman  Downing.  Did  I  understand  you  to  say  a  matter  of 
months? 

Mr.  Maw.  Yes,  we  must  complete  this  program  well  before  the 
March  conference  so  that  we  can  go  to  that  conference  with  a  position 
in  which  we  hope  to  have  your  concurrence,  as  well  as  decide  the 
administration's  position. 

Congressman  Downing.  Mr.  Secretary,  I  have  attended  several  ol 
these  LOS  conferences  and  came  away  pretty  disappointed.  I  saw 
nothing  at  the  last  conference  which  would  indicate  that  we  are  any 
closer  to  a  resolution. 

In  the  meantime,  we  have  some  time  deadlines  on  this.  These  com- 
panies which  have  the  initiative  to  go  into  this  field  have  to  have  some 
assurances  of  the  stability  of  the  claim  in  order  to  get  the  financing 
which  is  necessary  for  them  to  carry  out  this  exploration. 

Now  because  so  much  time  has  passed,  one  American  company, 
100  percent  American  owned  and  operated,  had  to  merge  with  foreign 
interests  in  order  to  keep  going.  This  was  disappointing  to  me  that 
they  had  to  do  that. 

And  second,  the  time  element  is  connected  with  the  countries 
which  produce  these  minerals  which  we  so  badly  need.  I  understand 
about  four  countries  produce  and  export  to  us  cobalt,  manganese, 
copper,  and  maybe  some  others.  Is  that  right? 

Mr.  Maw.  We  are  well  aware  of  these  pressures.  The  pressures  are 
heavy  on  you  in  Congress.  They  are  heavy  on  us  in  the  negotiations. 

Unfortunately,  they  are  also  aware  of  these  pressures,  and  so  we 
are  negotiating  under  a  certain  amount  of  pressure  well  known  on 
both  sides.  That  does  not  make  it  any  easier  on  negotiations.  We  are 
fully  aware  of  the  problems. 
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Congressman  Downing.  In  your  statement,  you  have  stated  that 
you  would  wish  to  implement  it  in  a  manner  which  does  not  put  the 
United  States  in  the  position  of  preempting  the  negotiation. 

As  I  understand  the  proposed  legislation,  it  does  not  preempt.  It  is 
interim  legislation  until  such  time  as  the  Law  of  the  Sea  Conference 
resolves  the  matter.  Is  that  not  true? 

Mr.  Maw.  That  is  a  question  of  degree.  If  we  take  unilateral  action, 
we  wiil  be  considered  by  some  as  preempting  the  negotiations,  at  least 
to  the  extent  that  we  take  the  action. 

The  difficulty  we  have  is  the  deep  seabed  negotiations  are  part  of  a 
larger  negotiation  for  a  total  package  protecting  all  of  our  oceans.  It 
is  very  difficult  to  take  one  part  without  its  relation  to  the  other  part. 

That  is  why  the  administration  has  been  strongly  opposing  the 
so-called  200-mile  legislation.  I  appreciate  the  problem  that  the  200- 
mile  legislation  is  different  from  legislation  concerning  deep  seabed 
mining. 

To  take  the  pattern  of  the  200-mile  legislation  you  undoubtedly 
seek  unilateral  action  which  could  have  major  consequences  on  nego- 
tiation process.  Now  the  deep  seabed  may  be  different,  depending 
upon  the  extent  and  nature  of  the  actions. 

Congressman  Downing.  Passage  of  this  legislation  could  also  per- 
haps be  a  catalyst  to  the  deliberations  of  the  LOS  Conference,  could 
it  not? 

Mr.  Maw.  I  am  sorry? 

Congressman  Downing.  Passage  of  this  legislation  could  also  per- 
haps be  a  catalyst  to  the  Law  of  the  Sea  in  resolving  this  issue. 

Mr.  Maw.  That  is  possible.  That  is  one  of  the  factors  we  are  very 
much  taking  into  account. 

Congressman  Downing.  What  percentage  of  manganese  do  we  have 
to  import  in  order  to  keep  our  production  going  in  this  country? 

Mr.  Maw.  I  am  told  we  import  over  90  percent  of  our  consumption. 

Congressman  Downing.  What  percentage  will  we  be  importing 
5  years  from  now? 

Mr.  Maw.  That  depends  on  the  progress  of  the  deep  seabed  mining. 

Congressman  Downing.  If  we  make  no  progress  in  deep  sea  mining? 

Mr.  Maw.  Conceivably,  we  could  produce  in  deep  sea  mining  our 
entire  requirements. 

Congressman  Downing.  Is  there  any  indication  that  these  four  or 
five  countries  that  now  export  manganese  to  us  are  forming  an  OPEC- 
type  organization? 

Mr.  Maw.  Not  really.  Not  yet. 

Senator  Metcalf.  Will  you  yield  to  me,  Congressman,  please? 

Congressman  Downing.  Yes. 

Senator  Metcalf.  I  was  a  delegate  in  January  to  the  International 
Parliamentary  Union.  We  visited  some  OPEC  countries,  and  also 
some  of  the  non-oil-producing  countries  and  Morocco. 

They  assured  us  that  as  far  as  they  were  concerned  the  Third  World 
was  going  to  have  a  series  of  cartels  along  the  line  of  the  oil  cartel. 
This  seemed  to  me  an  indication  that  the  Third  World  is  trying  to 
place  obstacles  in  our  way  toward  development  of  seabed  resources. 

Mr.  Maw.  Mr.  Chairman,  there  has  been  a  great  deal 

Senator  Metcalf.  I  just  wanted  to  show  you  that  position. 

Congressman  Downing.  That  was  the  point  I  was  trying  to  make. 
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Mr.  Maw.  There  has  been  a  great  amount  of  debate  on  this  in  the 
United  Nations  in  recent  months  with  economic  rights  and  duties,  in 
which  we  have  made  response  in  order  to  try  to  meet  the  needs  at  this 
time.  But  as  of  the  monemt,  the  OPEC-type  operation  has  not  come 
around  in  these  matters.  It  is  probably  unrealistic  for  them  to  attempt 
it. 

Congressman  Downing.  Is  there  any  indication  that  they  were 
setting  a  floor  on  the  prices  of  manganese  and  these  other  metals? 

Mr.  Maw.  Ask  Mr.  Ratiner.  I  will  let  Mr.  Ratiner  answer  that  ques- 
tion on  pricing. 

Senator  Metcalf.  Mr.  Ratiner? 

Mr.  Ratiner.  Thank  you,  Mr.  Chairman. 

I  think  there  are  two  possible  ways  of  answering  that  question.  I 
think  many  of  the  manganese  producers,  or  copper  producers,  or 
bauxite  producers  would  like  to  set  a  price  floor  and  may  attempt  to 
do  so  through  concerted  actions. 

But  the  second,  and  perhaps  more  significant  answer,  is  that  in  those 
cases  where  only  one  or  two  countries  are  major  supplier's  of  a  com- 
modity, as  in  the  case  of  cobalt,  for  example,  it  is  possible  that  con- 
certed action  to  artificially  establish  the  price  has  already  occurred. 

I  am  not  sure  manganese  is  now  selling  at  an  artificial  price. 

Congressman  Downing.  If  they  are  considering  a  floor  on  the  prices, 
they  are  talking  about  a  cartel ;  are  they  not? 

Mr.  Ratiner.  Yes.  They  have  been  trying,  in  respect  of  copper 
and  bauxite,  to  organize  cartels.  There  is  some  doubt  in  the  minds  of 
many  economists  concerned  with  resources  whether  or  not  those 
cartels,  at  least  in  the  immediate  future,  can  be  successful. 

Congressman  Downing.  If  that  happens,  would  we  not  then  be 
subject  to  an  embargo  such  as  we  had  on  oil  last  year? 

Mr.  Ratiner.  If  successful  cartels  were  formed  with  respect  to  these 
metals,  yes. 

Congressman  Downing.  That  is  one  reason  I  think  it  is  imperative 
that  we  move  along. 

Mr.  Secretary,  over  the  years  you  and  your  predecessors  have  asked 
us  to  wait,  and  we  have  patiently  done  so.  You  are  asking  us  to  wait 
again,  When,  in  your  opinion,  can  we  go  forward  with  unilateral 
action  if  you  cannot  resolve  it  in  the  Law  of  the  Sea  Conference? 

Mr.  Maw.  I  think  the  point  has  to  come,  as  the  Secretary  of  State 
said  in  his  speech  in  Montreal.  Unless  in  the  course  of  working  out 
this  treaty  we  can  arrive  at  something  we  can  live  with,  then  we  have 
to  seek  other  alternatives.  What  they  would  be 

Congressman  Downing.  We  are  talking  about  yours.  Even  after  the 
treaty  is  agreed  on  by  the  Law  of  the  Sea  Conference,  it  has  to  be 
ratified  by  each  country.  This  is  a  process  that  involves  years. 

Mr.  Maw.  Not  necessarily,  sir.  Any  person  in  the  negotiations  would 
give  you  a  different  answer  as  to  when  he  expects  the  Conference 
to  conclude  and  when  we  will  have  success. 

There  is  a  reasonable  possibility  for  conclusion  within  a  year  or 
maybe  two.  Is  it  not  very  wise  to  guess  because  there  are  those  who 
do  not  want  a  successful  treaty.  There  are  those  countries  who  do  not 
want  that,  and  if  you  put  a  deadline  on  it,  then  you  are  playing  into 
the  hands  of  those  who  would  want  to  stall  for  time. 
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I  think  it  is  fair  to  say  that  except  for  Committee  One  we  can  see 
down  the  road  a  successful  duty.  In  Committee  One  we  have  not  had 
the  breakthrough  yet.  It  could  come  in  a  matter  of  weeks  or  months. 
I  don't  expect  it. 

I  do  not  think  it  is  a  matter  of  years.  As  the  Secretary  said,  when 
we  have  exhausted  what  is  a  reasonable  effort,  then  we  will  have  to 
look  to  other  directions. 

Congressman  Downing.  I  will  ask  you  again  how  long  are  you 
asking  us  to  wait  this  time?  Are  you  talking  about  a  year,  2  years,  3 
years,  or  what? 

Mr.  Maw.  I  do  not  think  so,  because  once  we  get  an  agreement  in 
the  Conference,  there  is  no  reason  why  we  cannot  then  proceed  with 
provisional  applications. 

Congressman  Downing.  By  means  of  legislation? 

Mr.  Maw.  By  means  of  legislation,  because  then  we  are  carrying 
out  what  would  have  been  the  consensus  of  the  Conference. 

Congressman  Downing.  Do  you  expect  agreement  at  the  next 
LOS  Convention  in  March? 

Mr.  Maw.  I  am  hopeful. 

Congressman  Downing.  Let  me  ask  the  same  question  of  Mr.  John 
Norton  Moore,  who  is  our  very  able  representative  to  that  Con- 
ference. Do  you  expect  resolution  of  it  in  March? 

Mr.  Moore.  Congressman,  I  would  very  much  endorse  what 
Secretary  Maw  has  indicated.  We  certainly  are  hopeful  that  the  issues 
will  be  resolved  in  March. 

We  are  also  making  every  effort  to  obtain  two  sessions  of  the  Law 
of  the  Sea  Conference  during  1976,  although  I  certainly  understand 
the  frustration  of  the  Congress  on  this  point.  In  fact,  we  have  only 
held  two  substantive  sessions  of  the  Law  of  the  Sea  Conference.  We  have 
held  some  18  weeks  of  substantive  work. 

I  think  one  could  cite  in  the  areas  other  than  the  deep  seabed,  very 
significant  forward  progress  toward  a  treaty. 

Congressman  Downing.  I  respect  your  opinions,  but  I  think  if  we 
went  forward  on  a  unilateral  basis  to  pass  this  legislation,  it  would 
serve  as  a  catalyst  to  the  Law  of  the  Sea  Conference  and  get  them  off 
their  duffs  and  moving  forward. 

I  would  much  prefer  to  have  this  done  by  a  national  treaty.  That 
is  the  way  it  should  be  done.  But  I  think  it  is  so  important  that  we  get 
going  in  this  field,  that  we  would  have  to  take  the  risk  of  offending 
our  friends  in  order  to  insure  that  this  country  has  those  badly  needed 
minerals  in  time. 

Mr.  Maw.  We  entirely  agree.  That  is  the  basic  purpose  of  our 
review  that  we  are  not  undergoing.  And,  as  I  said,  we  want  to  consult 
with  you,  and  once  we  can  come  up  with  a  program,  which  I  hope  we 
will  be  able  to  do  in  a  matter  of,  as  I  say,  months.  What  you  seek  to 
achieve  is  exactly  what  we  are  seeking  to  achieve. 

Congressman  Downing.  Thank  you  so  much,  Mr.  Secretary. 
I  have  taken  too  much  time,  Mr.  Chairman. 

Senator  Metcalf.  Not  at  all.  We  are  privileged  to  have  you  here. 
I  hope  you  can  stay  and  participate  in  further  discussions. 

You  know,  Mr.  Maw,  this  Committee  on  Interior  has  jurisdiction 
over  Indian  affairs.  For  the  last  week  or  so  we  have  been  hearing 
Indians  telling  us  about  broken  treaties,  and  a  trail  of  broken  promises, 
and  so  forth. 
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As  I  sit  here,  I  sympathize  with  the  Indians.  It  seems  to  me  there 
has  been  a  decade  of  failure  to  keep  promises  by  the  people  who  are 
running  the  Law  of  the  Sea  Conference. 

I  agree  with  some  of  your  explanations.  I  certainly  understand  the 
frustrations  you  may  have.  But  we  in  Congress  have  similar  frustra- 
tions after  10  years  of  negotiating  sessions  at  Caracas  and  Geneva, 
and  I  don't  know  where  else. 

Mr.  Maw.  Mr.  Chairman,  I  hope  we  do  not  take  as  long  to  resolve 
these  issues  as  it  has  taken  four  generations  to  resolve  the  Indian 
issues. 

Senator  Metcalf.  I  join  you  in  that  hope.  But  that  is  another 
problem  at  the  other  end  of  Pennsylvania  Avenue. 

Now,  in  your  statement  you  refer  to  what  you  call  "substantial 
progress  toward  a  treaty  which  the  United  States  and  most  other 
countries  would  probably  be  able  to  agree  upon."  And  you  say  that 
"this  progress  is  reflected  to  a  large  extent  in  the  single  negotiating 
text  which  was  produced  at  Geneva."  This  text  was  printed  as  part 
of  the  hearing  record  of  this  subcommittee  this  past  June  4. 

From  the  point  of  view  of  the  United  States,  the  kindest  words 
I've  heard  about  part  1  of  the  text  is  that  it  is  an  "unmitigated 
disaster."  Part  1  deals  with  the  regime  and  machinery  for  the  seabed 
beyond  national  jurisdiction. 

During  previous  hearings,  we  have  talked  about  brackets — that  is 
the  language  about  which  there  was  a  question — and  alternative 
texts  in  treaty  drafts. 

As  I  read  this  single  text  to  which  you  referred,  Mr.  Maw,  the 
brackets  are  gone.  The  alternative  texts  are  gone.  The  interests  of  the 
United  States  are  gone. 

The  single  text  may  not  be  a  negotiated  document,  but  it  is  a 
measure  of  sorts  of  the  effectiveness  of  our  negotiators  in  getting  our 
point  of  view  prominently  displayed  before  the  Conference.  It  would 
appear  to  me  that  we  are  in  bad  trouble.  As  I  read  it,  the  international 
community  owns  and  runs  everything  beyond  200  miles  and  can  hand 
the  bill  to  the  U.S.  taxpayers  and  consumers. 

There's  going  to  be  a  headquarters  in  Jamaica;  branch  offices 
elsewhere.  The  international  agency  is  going  to  adopt  budgets,  make 
rules,  decide  on  benefit  sharing,  determine  compensation,  borrow 
money,  and  be  exempt  from  taxes  and  customs. 

It  is  going  to  own  everything  beyond  200  miles,  right  down  to  what 
is  referred  to  as  "objects  of  an  archeological  and  historical  nature." 
It  may  itself  conduct  research.  It  regulates  fixed  installations.  It  may 
do  its  own  developing,  processing,  transportation,  and  marketing.  It 
can  decide,  on  the  basis  of  its  own  evaluation,  the  ocean  areas  of  com- 
mercial interest.  It  may  reserve  certain  sections  for  its  own  develop- 
ment. It  may  give  developing  countries  access  to  what  is  referred  to 
in  the  draft  as  "patented  and  nonpatented  technology." 

Also,  I'm  concerned  about  the  loss  of  a  word.  The  word  is  "re- 
source." In  previous  hearings  there  has  been  a  reference  to  the  Inter- 
national Seabed  Resource  Authority.  Now  it  is  the  International 
Seabed  Authority.  And  I  wonder  if  that  is  an  indication  that  the 
countries  with  a  vast  majority  of  votes  would  expand  their  control 
over  all  activities  in  the  international  area. 

And  the  text  is  shot  through  with  discrimination. 
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For  example,  the  International  Seabed  Authority  is  to  avoid  dis- 
crimination. But,  and  I'm  quoting  from  the  text:  "Special  consideration 
for  the  interests  and  needs  of  the  developing  countries  shall  not  be 
deemed  to  be  discrimination." 

It  seems  to  me  that  you  are  moving  into  the  area  formerly  occupied 
by  Noah  Webster  in  giving  a  different  definition  to  a  word  in  the 
dictionary. 

Geography  is  to  be  considered  in  locating  branch  offices  and  in 
hiring  personnel.  There  is  reference  to  what  is  termed  "preferential 
access  or  favorable  terms"  to  developing  countries. 

And  finally,  if  ISA  finds  and  develops  seabed  resources,  the  draft 
says  the  products  shall  be  offered  for  sale  at  not  less  than  the  interna- 
tional market  prices,  but  may  be  sold  at  lower  prices  to  developing 
countries. 

And  at  the  end  of  the  line  is  Uncle  Sugar — the  reference  to  what  is 
politely  termed — and  this  is  also  a  quote — "Assessment  of  the  con- 
tributions of  parties  to  this  Convention  as  necessary  for  meeting  the 
administrative  budget." 

We  are  going  to  pay  the  bill,  our  consumers  and  taxpayers.  The 
developing  countries  are  going  to  reap  the  benefits. 

Are  you  seriously  telling  me,  Mr.  Maw,  that  you  are  going  to  bring 
that  treaty  to  the  Senate  of  the  United  States  for  ratification? 

Mr.  Maw.  Mr.  Chairman,  the  horrors  you  envisage  will  not  come 
to  pass.  You  are  referring 

Senator  Metcalf.  I'm  referring  to  the  text  that  you  are  so  opti- 
mistic and  so  hopeful  about — "hopeful"  was  your  word. 

Mr.  Maw.  You  are  referring  to  the  Committee  One  text  prepared 
by  Mr.  Engo,  of  Cameroon,  who  was  the  Chairman  of  that  Committee, 

It  does  not  represent  the  work  of  the  negotiating  group.  It  was  put 
in,  I  think  you  might  say,  for  political  reasons.  It  is  not  universally 
supported  by  the  77.  It  is  far  from  acceptable  even  to  the  minority. 

Obviously,  the  United  States  will  not  sign  any  such  treaty. 

When  I  talked  about  progress  in  the  single  negotiating  text,  I  was 
referring  particularly  to  Committee  Two  and  the  work  in  the  economic 
zone  of  the  deep  seabed,  of  the  international  coastal  zone. 

There  we  have  had  a  very  real  accomplishment,  and  the  Committee 
text  was  the  work  of  a  negotiating  man  who  worked  with  a  sincere 
negotiating  group,  informal  though  it  may  have  been. 

The  Committee  One  text  you  are  referring  to  is  produced  by  this 
one  man,  Mr.  Engo,  with  such  help  as  he  chose,  and  does  not  represent 
any  degree  of  negotiation.  Nevertheless,  that  is  the  text  we  are  dealing 
with,  and  in  the  course  of  time  we  will  bring  about  a  complete  revision 
of  it, 

Senator  Metcalf.  That  is  the  single  text — go  ahead. 

Mr.  Maw.  The  horrors  you  envisage  will  never  come  to  pass. 

Senator  Metcalf.  In  your  statement  you  say  this  progress  is 
reflected  to  a  large  extent  in  the  single  negotiating  text  which  was 
produced  in  Geneva. 

Then  you  go  on  to  say  we  feel  optimistic  about  the  basic  elements 
for  a  satisfactory  comprehensive  law  of  the  sea  package. 

So  we  are  down  to  a  single  negotiating  text, 

Mr.  Maw.  The  single  negotiating  text  recognizes-  the  12-mile 
territory  of  the  sea  that  is  now  generally  accepted.  It  recognizes  the 


1449 

200-mile  economic  zone  with  protection  of  coastal  States  rights  as 
well  as  protection  for  rights  of  transportation. 

It  recognizes  and  disputes  some  of  this  machinery,  for  the  first  time 
we  have  ever  had  any  kind  of  recognition.  These  are  real  accomplish- 
ments. They  do  not  bear  directly  on  Committee  One  or  the  deep 
seabed  mining  law,  but  they  do  bear  upon  a  conclusion  of  the  success- 
ful treaty. 

And  as  I  said  in  my  statement,  once  we  crack  the  nut  of  Committee 
One,  we  are  on  the  road  to  a  package  treaty  that  will  be  acceptable 
to  us  and  to  the  majority  of  nations. 

Senator  Metcalf.  Mr.  Ratiner,  you  are  our  negotiator  in  Committee 
One.  I  want  the  record  now  to  be  explicit.  You  have  the  admiration 
and  the  full  support  of  members  of  this  committee  in  that  very  difficult 
job. 

Do  you  have  any  comments  on  that  single  negotiating  text? 

Mr.  Ratiner.  Yes,  I  do,  Mr.  Chairman.  I  tend  to  agree  with 
Secretary  Maw  when  he  said  the  horrible  events  that  you  listed  will 
not  come  to  pass  and  will  not  be  brought  before  the  Senate. 

I  think  the  single  negotiating  text  of  Committee  One  is  also  accu- 
rately characterized  by  Secretary  Maw  as  not  being  reflective  of  even 
the  political  possibilities  in  Committee  One,  much  less  the  actual 
negotiations  that  occurred  in  Geneva. 

All  that  means  is  that  in  the  near  term,  that  is,  by  the  end  of  the 
March  session  of  the  Conference,  it  should  be  possible  to  bring  back 
a  single  negotiating  text  which  in  most  respects,  particularly  in  the 
respects  you  listed,  would  be  satisfactory. 

Certain  issues,  however,  of  monumental  importance  to  the  United 
States,  and  I  am  sorry  to  say  to  many  other  industrialized  countries 
as  well  will  not  be  easily  resolved  in  that  session. 

I  would  like  to  mention  only  three  of  those  issues,  because  those 
are  the  most  difficult  and  are  areas  in  which  for  the  moment  there  seems 
little  promise  of  success. 

First  the  question  of  price  and  production  controls.  Our  position, 
as  you  know,  and  as  Secretary  Maw  stated  it,  is  that  there  cannot  be 
price  and  production  controls  in  the  treaty.  There  is  an  equally  firm 
view  on  the  other  side.  And  there  has  been  no  demonstrable  change  in 
the  position  of  the  developing  countries  on  that  subject  since  they 
first  took  the  position  some  4  years  ago  that  there  must  be  price  and 
production  controls.  We  have  made  all  of  the  arguments  that  can  be 
made.  We  have  undertaken  all  of  the  persuasive  efforts  that  we  can 
with  very  little  success. 

We  did  see  some  cracks  opening  in  Caracas  among  the  developing 
countries  who  began  to  think  of  themselves  as  consumers  as  well  as 
producers.  Nevertheless,  the  group  of  77  has  managed  to  hold  together 
on  this  issue,  and  have  taken  a  concerted  and  single  view. 

The  second  issue  on  which  we  have  seen  no  progress,  indeed  since 
1968,  is  the  question  of  where  ultimately  the  policymaking  powers  of 
the  international  authority  reside. 

The  developing  countries  wish  to  see  the  assembly  of  the  authority 
the  one-na'ion-one-vote  assembly,  have  the  supreme  policy-making 
powers.  While  they  are  prepared  to  confer  considerable  power  on  the 
executive  council,  which  would  be  a  more  balanced  body  with  special 
voting  procedures,  they  do  insist  without  any  show  of  flexibility,  that 
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these  final  powers  to  make  policy  in  the  organization  must  reside 
with  this  assembly. 

The  third  problem  is  really  composed  of  many  subproblems  and 
also  has  shown  no  promise  yet  of  solution.  That  is  the  system  pursuant 
to  which  states  or  private  companies  would  have  access  to  mining  the 
mineral  resources  of  the  deep  seabed. 

The  developing  countries  continue  to  hold  the  view  rather  strongly 
that  while  they  may  allow  states  or  private  companies  to  mine  the 
seabeds  and  obtain  the  metals  that  are  derived  from  manganese 
modules,  nevertheless,  access  to  those  minerals  is  something  that  can 
also  be  denied.  They  argue  that  the  international  authority  ultimately 
should  have  the  power  to  decide,  if  it  wishes  to  do  so,  to  exclude  all 
states  and  private  companies  from  mining,   and  to  mine  by  itself. 

As  you  know,  the  U.S.  position,  shared  by  a  group  of  industrialized 
countries,  is  that  states  must  have  the  direct  right  to  mine  the  mineral 
resources  of  the  deep  seabed.  Our  position  goes  further,  however.  We 
indicate  that  in  order  to  have  that  right  effectively  and  not  have  it 
denied  in  practice,  there  must  be  a  system  of  automatic  access.  That 
is,  when  a  qualified  applicant  comes  to  the  authority  proposing  a 
contract  for  mining  the  deep  seabed,  and  meets  all  the  terms  and 
conditions  of  the  treaty,  then  he  must  be  granted  that  contractual 
right. 

This  view  is  rejected  by  the  developing  countries,  and  rejected 
rather  firmly.  What  they  wish  to  see  is  that  if  they  decide  to  allow 
mining  by  states  or  private  companies,  they  should  then  have  the 
complete  discretion  to  negotiate  the  terms  and  conditions  of  the 
contract.  Obviously,  if  the  authority  had  that  discretion,  it  would 
be  possible  to  deny  access  by  simply  saying  that  the  authority  is  not 
satisfied  with  the  contractual  arrangements  that  have  been  negotiated. 

Finally,  again  under  this  same  problem  of  the  system  of  access  is 
one  which  you  alluded  to  earlier;  that  is,  the  present  single  negotiating 
text  is  rife  with  discrimination.  This  is  an  important  policy  objective 
of  the  developing  countries.  They  do  wish  to  see  a  series  of  discrimina- 
tory provisions  put  in  for  the  purpose  of  favoring  the  interests  of 
developing  countries. 

The  United  States  tends  to  come  at  the  end  of  lists  of  special 
discrimination.  I  guess  what  I  am  saying  is  that  under  favorable 
circumstances  we  could  come  back  to  you  at  the  end  of  the  March 
session  of  the  Law  of  the  Sea  Conference  with  a  treaty  that  is  satis- 
factory in  respects  other  than  the  three  basic  areas  that  I  mentioned. 

But  for  the  moment,  there  is  no  substantial  evidence  that  these 
three  basic  areas  we  will  meet  with  any  new  degree  of  flexibility  on  the 
part  of  the  developing  countries.  But  I  should  emphasize  that  I  do 
have  hopes,  as  does  Secretary  Maw. 

Senator  Metcalf.  In  your  capacity  as  the  U.S.  negotiator  in  Com- 
mittee One,  do  you  believe  that  passage  of  legislation  by  this  Congress 
will  be  in  fact  harmful  to  the  law  of  the  sea  negotiations  in  which 
you  are  participating? 

Mr.  Ratiner.  Mr.  Chairman,  I  think  Secretary  Maw  has  already 
stated  that  this  is,  of  course,  a  central  question  in  our  policy  review 
at  this  time. 

Perhaps  without  directly  answering  your  question,  I  could  answer 
somewhat  differently.  That  is  that  as  a  negotiator  I  do  perceive  that 
we  have  a  problem  with  Committee  One.  The  problem  is  that  the 
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developing  countries  do  not  seem  convinced  of  the  firmness  of  our 
position  in  the  areas  that  we  have  described  to  this  committee  many 
times  before,  and  in  particular  these  three  areas  that  I  just  mentioned 
specifically  this  morning. 

We  must  find  a  way  as  part  of  our  policy  review  to  make  the 
developing  countries  understand  and  realize  that  we  could  negotiate 
endlessly  if  we  were  not  satisfied  in  certain  of  our  basic  objectives. 
And  until  they  are  convinced  that  we  have  in  a  sense  come  to 
the  end  of  tlie  line,  and  that  this  is  the  time  to  make  reasonable 
compromises,  because  we  will  not  make  any  more  reasonable  compro- 
mises 5  years  from  now,  than  we  will  in  March  in  New  York,  until 
they  understand  that,  until  they  are  convinced  of  that,  until  they  are 
persuaded,  I  cannot  imagine  how  these  problems  will  be  solved. 

They  will  simply  wait  and  wait  until  they  feel  we  will  make  com- 
promises that  we  have  said  we  will  not  make. 

Senator  Metcalf.  I  do  not  want  to  put  words  in  your  mouth.  But  I 
understand  your  response  to  Congressman  Downing's  question  and 
mine  to  be  that  if  this  Congress  passed  legislation,  it  would  act  as  a 
catalyst — that  was  the  word  you  used,  a  catalyst — to  achieve  some 
final  result  at  the  Conference. 

Mr.  Ratiner.  Mr.  Chairman,  f  think  you  are  putting  words  in  my 
mouth.  I  did  not  say  that.  I  did  not  intend  to  say  that. 

Senator  Metcalf.  As  one  used  to  plain,  simple  language,  I  have 
difficulty  understanding  diplomatic  douMetalk. 

Mr.  Ratiner.  Mr.  Chairman,  I  appreciate  your  referring  to  me  as  a 
diplomat. 

Senator  Metcalf.  Are  you  telling  me  that  it  would  be  harmful  to 
your  negotiations  if  we  passed  legislation? 

Mr.  Ratiner.  Mr.  Chairman,  again  this  is  one  of  the  questions  that 
we  are  reviewing.  It  is  difficult  to  answer  because  a  great  deal  de- 
pends on  the  precise  nature  of  such  legislation. 

We  have  said  in  the  past  that  the  bill  which  you  introduced 
under  circumstances  prevailing,  say  a  year  ago,  or  2  years  ago,  would 
be  harmful  to  the  negotiations.  And  I  have,  myself,  said  so  at  this 
table. 

Senator  Metcalf.  Let  me  interrupt.  We  have  also,  both  in  open 
hearings  and  in  conferences,  told  you  and  told  the  other  representatives 
that  we  would  modify  the  legislation  as  we  could  to  tr}^  to  help  you  in 
your  negotiations,  isn't  that  correct? 

Mr.  Ratiner.  Yes,  sir. 

Mr.  Maw.  Mr.  Chairman,  may  I  interject  here? 

Senator  Metcalf.  I  want  you  all  to  get  in  here. 

Mr.  Maw.  This  is  the  problem  that  we  have  very  much  in  mind  and 
which  we  are  struggling  with  in  our  review.  It  depends  of  course — the 
effect  of  the  legislation  depends  on  the  legislation.  It  depends  upon 
the  timing.  It  depends  upon  so  many  things. 

That  is  why  we  want  to  consult  with  you,  and  as  we  develop  our 
program  for  the  oncoming  session,  we  will  come  to  you  with  the  pros 
and  cons.  In  strictest  confidence,  we  have  not  resolved  these  issues  as  of 
this  moment  unfortunately,  and  I  do  not  think  we  can  resolve  them 
within  the  next  fortnight  or  2  months. 

Senator  Metcalf.  Mr.  Moore,  do  you  have  a  comment? 
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Mr.  Moore.  Yes.  I  think  that  Secretary  Maw  has  summarized  the 
position  very  well;  that  is,  that  this  is  a  central  point  in  the  policy 
review  process,  what  the  effect  of  any  particular  option  would  be. 
And  I  would  concur  with  his  indication  of  things  that  one  would 
need  to  look  at.  It  would  obviously  depend  on  what  particular  kind 
of  legislation,  the  timing  involved,  and  a  variety  of  other  points. 

I  think  it  would  not  be  very  useful  or  meaningful  frankly  to  respond 
in  general  terms  to  that  question,  even  if  it  were  not  under  an  intensive 
policy  review  at  the  present  time. 

I  would  also  add  that  I  think  all  of  us  agree  that  a  good  treaty  at 
an  early  time  is  the  best  solution  to  this  problem.  And  as  such,  this 
issue  of  the  impact  on  negotiations  is  not  simply  because  of  the 
impact  on  other  interests  at  stake  in  the  negotiations,  but  also  the 
question  of  the  impact,  if  anything,  that  we  might  do  on  the  Com- 
mittee One  negotiations  must  be  a  very  central  aspect  of  the  review. 

Senator  Metcalf.  Why  wouldn't  legislation  convince  the  Third 
World  that  the  time  we  are  after  is  now,  and  not  never. 

Mr.  Maw.  Mr.  Chairman,  we  are  trying  in  our  review  also  to 
analyze  the  minds  of  the  77  and  how  best  to  bring  them  around.  It 
is  very  difficult  to  know  how  best  to  use  your  forces  at  a  negotiation. 
This  is  an  enormous,  complex  meeting  with  140  nations  a  ith  as  diverse 
views  among  them  as  you  can  find  among  that  many  interests. 

We  hope  to  come  to  you  if  we  conclude  that  the  matter  of  negotia- 
tion, that  legislation  would  be  helpful  or  necessary  to  the  protection 
of  our  national  interests.  The  overall  end  result  here  is  how  do  we  pro- 
tect our  national  interests  best. 

We  are  endeavoring  to  come  up  with  a  program,  and  we  hope  to 
have  consultations  with  you  before  we  present  it  to  you. 

Senator  Metcalf.  Yes.  Most  Members  of  Congress  are  concerned 
with  how  best  to  protect  our  national  interest,  and  would  have  gone 
a  step  further.  And  you  have  too.  How  can  we  be  good  citizens  of  the 
world  and  try  to  make  the  resources  of  the  ocean  the  common  heri- 
tage of  mankind,  including  us?  Those  intertwine,  butin  all  of  our  efforts 
we  have  not  been  able  to  convince  the  Third  World — they  have  the 
votes;  we  don't — that  we  are  interested  in  and  able  to  develop  seabed 
mineral  resources  for  the  benefit  of  the  consumers  and  with  due 
regard  to  the  other  uses  of  the  ocean.  Apparently  they  do  not  seem 
to  care. 

How  do  we  bring  home  to  them,  especially  in  Committee  One,  the 
idea  that  we  are  serious  about  this  business  of  deep  sea  mining  and 
we  are  going  forward  under  existing  international  law  if  we  do  not 
have  a  resolution  of  our  problems  in  this  Conference? 

Mr.  Maw.  The  Third  World  pretty  well  knows  our  position.  They 
had  a  lot  of  learning  in  the  last  few  months  with  United  Nations  and 
various  policy  procedures  which  bear  on  what  we  are  talking  about. 

We  hope  this  process  will  bear  fruit  and  that  we  can  bring  about  a 
successful  conclusion  to  these  negotiations  in  a  reasonable  time.  They 
are  truly  complicated,  and  the  issues  are  numerous. 

Congressman  Downing.  What  the  chairman  is  trying  to  get  over  is 
quite  clear.  If  we  go  forward  and  take  this  unilateral  action,  then  the 
Third  World  will  know  what  we  mean  business  and  will  probably  get 
to  a  resolution  more  quicklv.  But  you  disagree  with  that,  is' that 
right? 
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Mr.  Maw.  We  have  the  same  argument  for  a  unilateral  extension 
of  200-mile  jurisdiction  in  the  sea.  We  have  it  in  other  respects.  It 
could  be  true. 

On  the  other  hand,  it  could  be  disastrous.  How  we  do  know/  lhat 
depends  on  timing,  as  we  have  said,  and  what  kinds  of  legislation  are 
we  talking  about. 

Senator  Metcalf.  I  understand  that  this  legislation  is  subject  to 
the  same  sort  of  negotiations  to  which  every  other  legislation  is 
subject.  Do  you  know  the  history  of  some  of  this  legislation? 

I  have  made  this  statement  many  times  before,  and  you  must  have 
known  about  it.  Late  in  1970,  I  told  the  American  Mining  Congress 
to  draft  a  bill.  And  thev  wrote  a  bill  and  I  introduced  it  for  circulation 
and  discussion.  I  was  not  satisfied  with  it.  But  it  was  at  least  a  vehicle 
for  discussion. 

Then  Congressman  Downing,  if  you  recall,  we  went  over  the 
American  Mining  Congress  bill  and  wrote  our  own  bill.  And  we  intro- 
duced it,  but  that  does  not  mean  that  our  words  are  Holy  Writ.  We 
want  to  negotiate  with  you  on  legislation.  So  you  cannot  shrug  it  off 
and  say,  it  all  depends  on  the  timing  and  the  legislation. 

We  would  be  delighted  to  meet  with  you  if  you  will  tell  us  what 
kind  of  legislation  would  help  you.  But  all  you  tell  us  is  to  give  you 
another  year,  give  you  another  conference,  let  you  meet  someplace 
again  and  the  international  problems  will  be  solved. 

We  have  heard  that  so  many  times  that  we  are  tired  of  hearing  it. 
Mr.  Maw.  We  understand,  Mr.  Chairman.  We  understand  your 
position  on  the  content  and  the  timing  of  the  bill.  We  are  careful  today 
not  co  comment  on  the  draft  bill  now  before  the  committee. 
Senator  Metcalf.  I  did  not  ask  you  here  for  that  purpose. 
Mr.  Maw.  We  appreciate  that  when  we  can  come  down  with  a  pro- 
gram, hopefully  we  can  implement  it  in  a  manner  to  accomplish  our 
objectives.  I  believe  that  time  runs  out  on  us. 
Senator  Metcalf.  Congressman  Downing. 

Congressman  Downing.  Thank  you,  Mr.  Chairman.  In  your  state- 
ment you  say,  "We  encourage  private  investors  to  develop  their 
technologv  and  to  begin  mining  when  they  are  ready." 

Evidently,  you  do  not  think  that  mining  now  would  be  a  deterrent 
to  your  deliberations  at  the  LOS  Conference. 

Mr.  Maw.  That  would  not  bother  us  in  the  slightest. 
Congressman  Downing.  Then  would  you  agree  to  the  proposition 
that  the   United  States  would  guarantee  financial  outlay  of  these 
companies  that  have  the  courage  to  go  forward  and  mine  now? 

Mr.  Maw.  That  is  one  of  the  subj-ects  of  our  review,  is  what  position 

the  Government  should  have.  Should  there  be  a  guarantee  or  not? 

Congressman  Downing.  That  is  the  basic  problem,  the  financing 

of  these  ventures.  If  the  Government  would  guarantee  the  financing, 

they  could  go  right  on  out. 

You  could  spend  15  or  20  years  at  the  LOS. 
Mr.  Maw.  Like  the  city  of  New  York. 
Congressman  Downing^  I  did  not  have  that  in  mind. 
Mr.  Maw.  That  is  perfectly  true,  Congressman.  If  companies  do  it 
themselves,  we  have  no  problem  under  international  law  whatsoever. 
What  the  Government  should  do  and  our  policy  with  respect  to  that, 
beyond  encouraging  them  to  proceed,  is  a  matter  of  this  review. 


1454 

And  rather  than  speculate,  I  would  like  to  withhold  the  answers 
until  we  are  ready  to  bring  the  administration's  position  on  the  pros 
and  cons  of  all  the  options. 

Congressman  Downing.  When  did  you  say  you  were  going  to  bring 
this  to  us? 

Mr.  Maw.  As  soon  as  we  can  get  it. 

Congressman  Downing.  Thank  you. 

Senator  Metcalf.  We  have  had  these  discussions  and  this  dialogue 
with  you,  Mr.  Maw,  and  you,  Mr.  Ratiner,  with  Ambassador  Steven- 
son, for  several  years.  We  get  nowhere  with  the  negotiations.  Each 
time  you  come  back,  it  seems  our  position  is  worsened. 

Now,  suppose  this  Congress  passed  a  bill,  a  modified  type  of  bill 
that  Congressman  Downing  was  talking  about,  just  an  insurance  type 
of  bill,  to  encourage  our  nationals  to  go  out  and  develop  this  resource. 
Would  not  that  help  you  in  your  negotiations  with  the  developing 
countries? 

Mr.  Maw.  Mr.  Chairman,  whether  or  not  it  would  help  us  is  a 
question  we  are  trying  to  decide.  When  we  get  the  decision,  we  will 
come  to  you.  It  could  be  yes;  it  could  be  no. 

Senator  Metcalf.  If  Congress  passes  a  bill  and  the  decision  at  the 
White  House  is  to  veto  such  a  bill,  I  think  that  we  would  have  hindered 
our  negotiations.  And  I  do  not  think  we  would  want  to  do  that.  We 
want  to  work  with  the  administration.  We  want  to  work  with  you 
people  in  finally  getting  our  nationals  out  there  mining  the  seabed, 
recovering  this  resource. 

When  are  we  going  to  know  then  what  you  are  going  to  decide?  It 
has  been  years.  Now  are  we  down  to  a  matter  of  months?  Is  it  March 
that  you  think  you  will  know? 

Mr.  Maw.  I  think  we  have  to  have  a  policy  decision  in  concurrence 
with  you  well  before  March. 

Senator  Metcalf.  We  used  to  be  told  that  the  administration 
would  have  a  decision  next  year  or  the  year  after  that.  But  now 
we  are  down  to  months.  Maybe  we  are  zeroing  in  on  the  target. 

I  have  said  before,  and  I  know  Congressman  Downing  agrees  with 
me,  that  we  are  anxious  for  you  to  get  a  treaty  in  the  public  interest. 
It  may  be  that  we  will  be  working  with  you  to  try  to  get  such  a  treaty 
ratified. 

I  just  cannot  tell  you  that  I  would  work  for  the  ratification  of  a 
treaty  which  includes  the  negotiating  text  that  you  claimed  represented 
progress  at  Geneva  and  expressed  hopes  about.  The  President  and  the 
administration  in  part  determine  our  policy.  The  Congress  is  also 
involved. 

I  am  continually  frustrated  by  the  failure  of  the  administration  to 
come  forward  with  a  policy.  I  thought  we  had  a  commitment  at  the 
June  4  hearing  of  this  committee  that  the  administration  was  coming 
to  us  with  a  program  for  legislation  and  some  suggestions. 

I  can  understand  the  change.  Maybe  it  is  justified.  But  sometime 
Congress  has  to  have  an  opportunity  to  act  too. 

Congressman  Downing.  Mr.  Chairman? 

Mr.  Secretary,  suppose  we  pass  a  bill  that  did  not  become  effective 
until  after,  say  the  second  conference  next  year.  Would  that  lessen 
the  impact  on  the  LOS  Convention? 

Mr.  Maw.  That  is  one  alternative.  What  the  effect  of  it  would  be, 
and  whether  an  effective  date  is  helpful  or  harmful  is  open  to  discussion. 
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We  would  like  to  have  your  views  on  it. 

Senator  Metcalf.  Senator  Fannin,  I  will  welcome  any  suggestions. 
I  am  delighted  to  have  you  here. 

Senator  Fannin.  Thank  you.  I  apologize  for  not  being  here  earlier. 
I  commend  you,  Mr.  Chairman,  for  the  determination  you  h&ve  in 
getting  something  done  in  this  area.  Over  the  years  you  have  been  a 
tremendous  catalyst  and  I  certainly  praise  you  for  what  you  have 
done. 

I  do  feel  that  we  have  reached  a  point  where  some  decisions  must 
be  made.  I  understand  that  there  are  several  countries  opposing  the 
policies  that  we  would  like  to  see  adopted. 

Mr.  Secretary,  I  do  not  understand  why  this  has  carried  on  so  lorg, 
why  we  cannot  come  to  some  conclusions.  I  know  this  has  been  asked 
over  and  over  again,  but  what  impediments  do  you  see  that  migi  t  be 
removed  that  would  make  it  possible  to  go  forward  with  scn.e 
conclusions? 

The  reports  we  have  had  continuously  coming  back  from  this  last 
conference  seem  to  be  about  the  same.  We  are  no  nearer  a  solution 
than  we  were  at  the  last  one.  Is  that  going  to  continue? 

Mr.  Maw.  Senator,  I  certainly  share  your  concern  at  the  apparent 
slowness  in  progress  at  the  LOS  negotiations. 

Actually  we  are  a  good  deal  further  down  the  road  than  we  were  after 
Caracas.  We  have  made  overall  enormous  strides  in  Geneva. 

Senator  Fannin.  But  as  far  as  deep  seabed  mining,  this  seems  to  be 
the  sticking  place. 

Mr.  Maw.  Strangely  enough,  I  think  so.  We  have  developed  that  at 
Geneva.  The  basis  for  an  eventual  compromise,  that  is  not  accepted  by 
many,  but  we  at  least  have  people  talking  and  thinking  about  it- 
It  does  not  show,  given  the  so-called  single  text,  but  that  is  not  a 
negotiated  text.  It  is  something  that  was  produced  by  the  chairman  of 
the  committee  at  which  people  could  direct  their  attention  and 
comment. 

Senator  Fannin.  Have  you  been  satisfied  with  any  proposed 
compromise  that  has  been  offered? 

Mr.  Maw.  The  77  have  not  offered  any  compromise.  We  have 
suggested  alternatives  and  ways  of  compromising.  Up  to  now  they 
have  not  responded  affirmatively  or  constructively  to  those  suggestions 

I  think  in  time  they  will. 

Senator  Fannin.  You  do  feel  that  in  time  they  will?  Do  you  have 
reason  to  believe  that  they  are  changing  their  attitude.  They  have 
been  quite  firm  up  to  now   have  they  not? 

Mr.  Maw.  They  have  been  absolutely  solid  up  to  now.  I  think  we 
see  some  indication  of  reason  creeping  in.  I  get  that  feeling  from  what 
has  happened  in  the  United  Nations  in  the  last  month,  more  than  what 
has  happened  in  these  particular  negotiations. 

Senator  Fannin.  Do  you  feel  we  have  been  insistent  enough  and 
tough  enough  in  our  negotiations  to  bring  about  a  change  in  their 
attitude? 

Mr.  Maw.  I  think  our  negotiator  has  been  tough  and  insistent, 
and  made  perfectly  clear  to  them  what  we  are  talking  about,  we  will 
not  accept  and  there  will  be  no  treaty  on  their  terms. 

Senator  Fannin.  Thank  you   Mr.  Chairman. 

Senator  Metcalf.  Well,  Mr.  Maw,  I  do  not  know  what  is  happen- 
ing in  the  administration.  I  do  not  know  what  policy  options  are  being 


1456 

passed  back  and  forth.  I  suppose  I  should  not  inquire,  because  I  will 
probably  be  told  that  that  is  a  matter  of  executive  privilege.  I  really 
do  not  want  to  alienate  some  of  the  people  down  there.  We  want  to 
cooperate  with  you  in  trying  to  answer  these  complex  questions  and 
get  on  with  developing  these  resources  we  must  have. 

Mr.  Maw.  We  appreciate  that,  and  we  urgently  seek  the  oppor- 
tunity in  the  first  instance  informally  to  discuss  these  options  with  you. 

Senator  Metcalf.  We  will.  I  am  going  to  close  with  this: 

In  this  past  Sunday's  New  York  Times,  Mr.  C.  L.  Sulzberger  had 
an  article  entitled  "The  Path  to  Easy  Failure"  which,  without  objec- 
tion, will  be  included  in  the  record. 

One  of  the  points  he  made  is  on  these  nations'  hostility  to  the 
United  States.  He  said : 

An  informal  estimate  by  American  diplomats  reckons  that  in  the  present  U.N. 
Assembly  about  35  members  are  our  friends,  about  35  are  neutral  although  rather 
hostile,  and  about  70  are  sworn  adversaries. 

Now  with  your  experience  there,  would  you  evaluate  that  as  a  fair 
appraisal? 

Mr.  Maw.  That  is  certainly  a  difficult  climate  in  which  to  negotiate. 
I  do  not  know  about  the  numbers. 

Senator  Metcalf.  If  we  have  at  most  35  friends,  and  we  have  at 
least  70  enemies,  how  are  we  ever  going  to  get  a  treaty  we  can  live 
with  and  which  the  Senate  will  ratify? 

Mr.  Maw.  You  can  ask  that  question  on  all  issues  of  foreign  policy 
today,  Senator.  We  think  we  can.  Mr.  Moore  would  like  to  say 
something. 

Mr.  Moore.  Mr.  Chairman,  if  I  could  just  add  one  point  I  think 
one  of  the  essential  issues  in  this  negotiation  on  the  law  of  the  sea, 
which  is  not  necessarily  like  that  in  other  areas  within  the  United 
Nations  system,  is  that  nations  on  these  issues  have  very  substantial 
national  interest.  On  at  least  most  issues,  that  tends  to  at  least 
dampen  ideological  considerations.  So  that  groupings  of  states,  for 
example,  the  landlocked  shelf  group,  for  example,  cuts  across  a  group 
of  77  lines,  or  developed  versus  developing. 

And  on  many  negotiations  the  characteristic  split  is  between  what- 
ever the  functional  different  sides  of  the  issue  are;  broad  margin 
states  versus  landlocked/shelflocked;  maritime  states  versus  others. 
On  many  of  those  issues  we  have  many  nations  indeed  who  share  the 
same  position  that  we  do  on  some  issues.  On  the  other  hand,  the  lineup 
is  very  much  numerical^  against  us. 

This  is  one  of  the  things  that  makes  the  deep  seabed  negotiations 
so  difficult. 

Senator  Metcalf.  Mr.  Ratiner,  how  many  countries  are  our  friends 
as  you  negotiate  in  Committee  One? 

Mr.  Ratiner.  I  feel  that  Mr.  Sulzberger  was  too  optimistic  if  he 
was  thinking  about  Committee  One,  Mr.  Chairman. 

Senator  Metcalf.  You  should  ask  him  who  those  35  are.  Tell  him 
you  have  never  been  able  to  find  that  many. 

Mr.  Ratiner.  Th?.  group  of  77  which  has  maintained  public  soli- 
darity on  all  issues  in  Committee  One  numbers  105.  There  is  then 
a  number  of  countries,  all  developed,  who  tend  to  identify  their  in- 
terests with  land-based  production  of  minerals,  and  therefore  side  with 
the  developing  countries  rather  than  other  developed  countries  on  the 
important  issues. 
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In  addition  to  that,  there  are  a  number  of  developed  countries 
which  are  not  land  based  producers  but  do  feel  that  the  developing 
countries'  demands  for  a  reorder  of  economic  relationships  are  just.  I 
would  not  elaborate  on  why  they  think  that,  They  each  have  different 
reasons  peculiar  to  their  own  national  interests. 

Then  theie  is  a  small  group  of  highly  industrialized  states  number- 
ing perhaps  ten  which  do  by  and  large  accept  the  approach  that  both 
you  and  the  administration  promote  in  these  negotiations.  But  even 
among  those  countries,  certain  important  differences  do  exist.  Hope- 
fully, we  will  be  able  to  work  out  those  differences  with  those  countries. 

But  I  think,  it  is  fair  to  say  that  on  any  critical  issue  if  one  took  a 
straw  vote,  for  example,  the  vote  might  be  something  in  the  vicinity 
of  120  to  10,  with  some  abstentions,  assuming  that  no  other  issues 
were  involved  except  Committee  One  issues. 

We  have  lived  with  the  threat  of  that  numerical  majority  for  some 
time  in  the  Law  of  the  Sea  Conference.  I  do  not  think  that  it  has 
been  a  significant  factor  in  the  negotiations.  I  think  most  of  the  de- 
veloping countries  realize  that  without  the  highly  industrialized  coun- 
tries being  accommodated  in  this  negotiation,  it  is  not  likely  that  there 
will  be  a  treaty  which  will  be  of  any  use  to  the  developing  countries. 

I  think  it  is  particularly  important  to  note  that  one  of  the  most 
important,  if  not  the  most  important,  objective  of  the  developing 
countries  is  their  desire  to  control  price  and  production.  Now  while  we 
do  not  intend  to  see  a  treaty  which  has  price  and  production  control 
powers  in  it,  the  developing  countries  stand  a  better  chance  of  having 
their  views  on  that  subject  made  known  with  a  treaty  than  without 
one.  Because  if  there  is  no  treaty,  they  don't  even  have  a  forum  to 
argue  about  the  interests  of  land-based  producers.  They  have  no  body 
to  appeal  to.  So  it  is  very  much  in  their  interest,  based  on  their  primary 
policy  objectives,  to  have  a  tieaty  which  the  highly  industrialized, 
ocean  mining  capable  countries  can,  in  fact,  sign  and  ratify. 

I  think  they  are  keenly  aware  of  that.  I  do  not  think  the  developing 
countries  would  lightly  pass  up  the  opportunity  to  have  a  tieaty  on 
Committee  One  matters.  It  is  their  only  protection. 

Mr.  Maw.  Mr.  Chairman,  Mr.  Moore  would  like  to  add  a  comment 
if  he  might. 

Senator  Metcalf.  Mr.  Moore. 

Mr.  Moore.  I  would  like  to  underscore  one  of  the  comments  Mr. 
Ratiner  has  made  as  it  applies  outside  of  Committee  One.  That  is  that 
we  cannot  look  solely  to  the  question  of  numbers  on  the  two  sides  of 
this  very  difficult  negotiation  even  in  Committee  One,  because  many 
of  the  nations  in  this  negotiation  have  other  very  important  objectives 
at  stake  in  other  areas  of  the  package  negotiation. 

For  example,  one  of  the  major  objectives  of  many  developing  coastal 
States  is  a  200-mile  coastal  economic  zone.  The  United  States  has 
stated  in  this  negotiation  that  we  are  prepared  to  accept  a  200-mile 
economic  zone  provided  that  there  is  an  acceptance  of  all  concerned 
and  a  comprehensive  treaty  of  unimpeded  transit  of  the  straits  and 
guaranteed  access  to  deep  seabed  mineral  resources. 

So  ultimately  our  protection  is  whether  or  not  the  leadership  of  the 
conference  feels  that  we  should  have  a  comprehensive  treaty  on  which 
the  United  States  and  in  which  the  Soviet  Union  and  many  other 
major  powers  according  to  the  treaty,  and  which  is  fair  to  all. 

I  think  there  is  some  indication,  despite  the  difficulty  in  the  Com- 
mittee One  negotiations  at  the  present  time,  that  it  is  lagging  behind, 
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accommodations  in  other  areas  that  the  leadership  of  the  Conference 
understand  that  a  successful  treaty  must  include  the  United  States. 
It  must  include  the  Soviet  Union.  It  must  be  fair  to  nations  from 
all  groupings. 

Like  other  administration  spokesmen,  I  have  repeatedly  said  since 
the  Geneva  session  of  the  Conference  that  the  single  text  in  Committee 
One  is  unsatisfactory.  It  is  not  a  negotiated  text,  and  it  is  not  ac- 
ceptable to  the  United  States. 

I  think  in  terms  of  the  balance  are  we  moving  toward  a  successful 
treaty,  we  must  state  that  at  least  my  view  is,  that  we  are,  and  there 
is  a  great  deal  of  indication  for  that  in  Committee  Two  and  Com- 
mittee Three.  The  one  indication  of  that,  despite  its  very  unsatis- 
factory nature,  in  Committee  One  is  the  procedural  breakthrough  to 
the  production  of  a  single  text. 

We  now  for  the  first  time  have  a  focus  in  which  these  negotiations 
really  can  proceed.  We  did  not  have  that  before.  We  had  a  plethora  of 
national  proposals  that  were  placed  on  the  table. 

Second,  at  least  in  Committees  Two  and  Three 

Senator  Metcalf.  I  would  rather  not  have  such  a  focus  as  you  have 
on  this  single  negotiating  text. 

Mr.  Moore.  In  Committee  One  it  has  hurt  us,  and  in  Committees 
Two  and  Three  we  have  at  least  something  that  is  a  reasonable  starting 
point. 

Senator  Metcalf.  It  seems  to  me  it  would  be  harder  to  negotiate 
from  an  unacceptable  text  that  it  is  from  an  acceptable  one. 

Mr.  Moore.  I  think  that  is  probably  true  in  Committee  One,  Sena- 
tor. I  think  it  has  hurt  us  there,  and  it  is  going  to  be  something  we  will 
have  to  overcome.  But  certainly  we  cannot  meaningfully  move  toward 
a  treaty  in  the  absence  of  a  single  focus.  We  now  have  that  focus.  At 
least  in  Committees  Two  and  Three,  that  represents  very  substantial 
progress. 

Let  me  just  briefly  indicate  some  of  the  other  points.  I  think  this  is 
mportant.  In  Committees  Two  and  Three  there  is  a  very  substantial 
political  consensus  that  did  not  exist  a  year  ago  or  two  }^ears  ago  on  a 
12-mile  territorial  sea,  unimpeded  transit  through  stiai.s,  and  a  200- 
mile  economic  zone. 

There  were  some  problems.  For  the  most  part  all  of  that  appears  in 
the  single  negotiated  text.  These  have,  at  least  up  until  the  New  York 
session  of  the  Conference,  been  the  central  focus  of  heads  of  delega- 
tions in  this  negotiation. 

With  respect  to  the  single  text,  the  detailed  articles  on  passage  in 
the  territorial  sea,  on  the  question  of  base  line  delineation,  on  the 
question  of  high  seas,  on  the  question  of  the  economic  zone,  on  the 
question  of  salmon,  which'  is  critical  to  us,  and  on  the  issues  of  straits 
and  archipelagoes,  have  for  the  most  part  been  worked  out  in  which 
there  is  very  little  objection,  or  they  have  been  worked  out  in  informal 
negotiating  groups,  as  is  the  case  of  the  economic  zone  and  straits. 

And  there  seems  to  be  an  understanding  b}^  the  leadership  of  the 
Conference  where  we  are  moving.  So  that  my  own  assessment  is  that 
we  are  moving  positively.  This  is  a  long  difficult  negotiation.  We  are 
on  the  right  track.  It  is  in  the  national  interest  that  we  proceed,  and 
we  seek  to  work  toward  a  good  treaty  and  certainly  one  that  will 
serve  our  national  interests.  It  must  in  these  areas  we  have  been 
discussing. 
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Senator  Metcalf.  We  in  this  committee  do  not  want  to  place  any 
obstacles  in  your  way. 

I  will  talk  to  members  of  our  subcommittee,  Senator  Fannin, 
and  maybe  we  should  have  some  mining  industry  people  up  here  to 
tell  us  about  where  we  are  in  seabed  mining,  and  where  we  go  from 
here. 

Senator  Fannin.  I  think  that  will  be  very  wise.  I  notice  the  Secre- 
tary said  we  encourage  private  development  of  technology,  and  to 
begin  mining  when  they  are  ready.  I  would  like  to  know  when  they 
feel  they  can,  under  the  circumstances,  to  go  through  and  go  forward 
with  a  mining  program. 

Senator  Metcalf.  We  will  have  such  a  hearing  and  will  keep  in 
touch  with  you. 

Mr.  Maw.  Thank  you  very  much. 

Senator  Metcalf.  Thank  you  for  your  continuing  efforts  in  this 
area  so  important  to  the  United  States. 

[The  article  referred  to  by  Senator  Metcalf  from  the  New  York 
Times  follows:] 

[From  the  New  York  Times,  Sunday,  October  26,  1975] 

The  Path  to  Easy  Failure 

(By  C.  L.  Sulzberger) 

United  Nations,  N.Y. — The  United  Nations  is  an  increasingly  inconvenient 
organization  for  democratic  societies  because  it  can  now  be  seen  plainly  as  a  built- 
in  paradox  from  the  start.  More  than  half  its  current  problems  stem  from  the  fact 
that  its  Charter  was  drafted  largely  by  democratic  constitutional  lawyers  who 
understandably  lacked  the  foresight  to  realize  Western  democracies  were  doomed 
to  a  decreasingly  effective  position. 

For  the  original  drafters,  representative  government  was  the  only  form  of  pro- 
cedure considered  worth  institutionalizing  for  the  United  Nations.  At  the  time  of 
the  U.N.'s  incubation  after  World  War  II,  this  legal  approach  seemed  consonant 
with  political  realities.  Among  existing  nations  then,  the  majority  at  least  pre- 
tended to  honor  democratic  forms. 

But  such  is  no  longer  the  case.  Of  the  U.N.'s  143  current  members  (recently 
including  Sao  Tome,  whose  total  population  equals  India's  daily  growth  rate), 
only  about  two  dozen  could  properly  be  called  democracies.  It  is  at  best  a  strain 
for  those  unfamiliar  with  representational  institutions  to  accustom  themselves  to 
their  use  in  the  East  River's  Glass  Menagerie. 

A  multiplicity  of  one-party  countries  coexists  in  the  international  multi-party 
governing  apparatus.  And  this  majority  is  cleverly  adapting  the  United  Nations 
structure  to  its  own  needs  and  uses,  overriding  a  democratic  opposition  of  dwin- 
dling efficacv. 

Philosophically,  it  is  odd  for  an  organization  based  on  democratic  procedure 
to  be  dominated'by  elements  tJaat  neither  understand  democracy  nor  wish  to  do  so. 
A  few  years  ago  it  was  a  widespread  hope  that  many  newly  independent  Third 
World  lands  might  gradually  become  democratic.  But  the  trend  is  in  the  opposite 
direction.  Anyway  the  U.N'.'s  function  is  to  compose  differences,  not  conduct  an 
ideological  kindergarten. 

We  might  do  well  to  remember  that  democracy  as  a  system  is  not  suited  to  most 
nations.  It  derives  from  tolerant  habit,  certain  climatic  and  economic  traditions, 
high  literacy  and  inherited  political  stability. 

This  combination  is  rare — which  may  well  be  why  so  few  U.N.  members  and 
such  a  relatively  small  percentage  of  the  earth's  population  prefer  the  democratic 
system.  The  slippage  is  the  other  way — take  India  as  a  case  in  point. 
'  The  Russians  have  managed  with  considerable  skill  to  use  a  democratic  system 
against  democracy  in  the  U.N.  and  they  may  justifiably  contend  that  history's 
tide  is  with  them.  After  all,  they  can  see  voting  happily  together  on  key  issues  such 
disparate  voices  as  the  Arab  bloc,  right-wing  Chile  and  left-wing  China. 

All  these  seemingly  come  together  in  agreeing  on  some  essentials  among  which 
the  most  important  for  us  is  a  hostility  to  the  United  States  and  what  it  wants. 
An  informal  estimate  by  American  diplomats  reckons  that  in  the  present  U.N. 
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Assembly  about  35  members  are  our  friends,  about  35  are  neutral  although  rather 
hostile,  and  about  70  are  sworn  adversaries. 

In  other  words,  approximately  half  our  associates  in  the  world  parliament  dislike 
our  policies  as  a  matter  of  principle.  By  the  accident  that  sees  mini-states  and 
maxi-states  sitting  together,  an  approximate  balance  of  population  right  now 
opposed  to  us  is  on  about  the  same  scale  as  national  votes. 

These  days  the  biggest  issue,  which  could  end  in  destroying  thd  U.N.  as  we 
know  it,  is  the  drive  to  gradually  disqualify  and  perhaps  finally  expel  Israel  as  a 
"nonstate"  although  it  was  in  a  sense  created  by  the  U.N.  and  blessed  by  its  two 
superpowers.  This  attempt  violates  the  idea  of  the  U.N.,  which  should,  in  theory, 
be  open  to  any  recognized  state  or  ideology — without  qualification. 

The  concept  of  statehood  is  defined  by  international  law.  If  it  extends  to  the 
Comoros  or  the  Maldives  it  obviously  also  extends  to  Israel  and  doesn't  pertain 
to  her  specific  borders,  now  under  negotiation.  Today's  thrust  is  against  "intruded" 
states,  meaning  countries  like  Israel  whose  majority  population  displaced  another 
and  earlier  majority. 

If  this  bias  is  ever  accepted,  it  should  not  be  forgotten  that  the  United  States, 
Canada,  Haiti,  New  Zealand,  Brazil  and  Australia  are  all  intruded  states  as  well. 
Should  Israel,  a  part  of  the  geographical  area  known  as  Palestine,  revert  to  Britain, 
its  previous  administrator?  Or  to  Turkey,  which  owned  it  before  then?  Should 
the  U.N.'s  home,  New  York,  be  given  back  to  the  Indians? 

The  machinery  of  the  U.N.  is  being  slowly  bent  in  such  a  way  that  many  mem- 
bers aren't  even  aware  of  the  implications.  Nor  is  there  much  the  United  States 
can  do  about  it.  After  all,  democratic  lawyers  joined  in  devising  the  procedural 
system  now  being  used  against  democracy.  The  alternative  of  seeking  Moscow's 
legal  advice  on  how  to  revise  the  Charter  does  not  commend  itself. 

Senator  Metcalf.  I  have  several  articles  which,  without  objection, 
will  be  printed  in  the  appendix  of  this  hearing  record. 

One  is  a  policy  statement  by  the  American  Petroleum  Institute 
entitled  "Jurisdiction  Over  the  Natural  Resources  of  the  Ocean 
Floor,"  dated  May  1975.  It  was  sent  to  me  by  API  President  Frank 
N.  Ikard  on  August  22. 

Another  is  the  press  release,  dated  September  29,  1975,  by  the 
National  Advisory  Committee  on  Oceans  and  Atmosphere,  That 
release  calls  attention  to  NACOA's  fourth  annual  report  to  the  Presi- 
dent and  the  Congress.  I  find  it  significant  that  NACOA,  which  in 
previous  reports  had  counseled  patience  in  awaiting  the  outcome  of 
the  Law  of  the  Sea  Conference,  now  is  of  the  opinion  that  "We  cannot 
afford  to  wait  but  must  take  action  now,  even  if  interim." 

At  the  conclusion  of  the  June  4  hearing,  I  asked  the  Congressional 
Research  Service  to  prepare  a  comparison  of  the  Informal  Single 
Negotiating  Text,  which  was  printed  in  the  appendix  of  that  hearing 
record,  with  U.S.  seabed  proposals  prior  to  the  Geneva  session  this 
pa^t  spring.  I  have  had  two  memos  from  the  CRS  American  Law 
Division. 

Among  the  papers  presented  to  the  American  Mining  Congress  at  its 
meeting  in  San  Francisco  early  this  month  was  one  entitled  "Mining 
Rights  in  the  Deep  Seabed,"  by  Mr.  Northcutt  Ely,  of  Washington, 
D.C.  Another  was  by  Mr.  Leigh  S.  Ratiner,  Administrator,  Ocean 
Mining  Administration,  Department  of  the  Interior,  and  the  principal 
negotiator  of  the  United  States  in  the  First  Committee  of  the  United 
Nations  Law  of  the  Sea  Conference. 

Questions  continue  to  be  raised  about  the  environmental  effects  of 
deep  ocean  mining.  The  most  recent  information  we  have  is  a  press 
release  dated  April  29  from  the  National  Oceanic  and  Atmospheric 
Administration.  It  covers  a  study,  directed  by  Dr.  Oswald  A.  Roels  of 
Lamont-Doherty  Geological  Observatory,  subsequent  to  the  one 
previously  referred  to  in  our  records. 
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The  September  8,  1975,  issue  of  Newsday  included  an  article  by 
Dr.  H.  Gary  Knight,  a  member  of  the  State  Department's  Advisory 
Committee  on  the  Law  of  the  Sea  and  who  teaches  marine  resources 
law  at  Louisiana  State  University.  Professor  Knight's  article,  entitled 
"Keeping  Our  Share  of  the  Oceans'  Riches"  also  merits  study  by  those 
seriously  concerned  with  this  complex  subject. 

In  its  issue  of  October  23,  1975,  the  Wall  Street  Journal  had  an 
article  headlined  "Congress  Tackles  a  Fishy  Problem"  by  Arlen  Large. 
That  story  prompted  a  letter  to  the  editor  from  Mr.  James  L.  Johnston, 
the  immediate  past  representative  of  the  U.S.  Treasury  Department  on 
the  U.S.  delegation  to  the  United  Nations  Law  (f  tlie  Sea  Con- 
ference. Mr.  Johnston  is  now  senior  economic  consults  nt  to  the  Stand- 
ard Oil  Co.  of  Indiana. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:45  a.m.,  the  hearing  was  adjourned:] 
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AMERICAN   PETROLEUM 

1801  K  STREET,  NORTHWEST 


INSTITUTE 

WASHINGTON,   DC.   20006 
(202)  833-5580 


August    22,    1975 


The  Honorable  Lee  Metcalf 

U.S.  Senate  Interior  and  Insular  Affairs  Committee 

Washington,  D.C.   20510 

Dear  Senator  Metcalf: 


As  you  are  undoubtedly  aware,  the  ongoing  Third  United  Nations 
Conference  on  the  Law  of  the  Sea  has  profound  implications  for  this  nation's 
efforts  toward  energy  self-sufficiency.   Because  the  continental  margin  of 
the  United  States  holds  the  greatest  promise  of  increasing  our  domestic 
petroleum  reserves,  any  decision  on  U.S.  jurisdiction  over  the  resources  of 
its  continental  margin  will  affect  the  future  U.S.  supply  of  petroleum. 
Furthermore,  rules  adopted  now  to  govern  the  seabed  area  beyond  the  limits  of 
national  jurisdiction  may  affect  a  longer-term  national  interest  with  regard 
to  petroleum  supplies. 

For  these  reasons,  the  American  Petroleum  Institute  has  recently 
released  the  attached  Statement  of  Policy  on  Jurisdiction  Over  the  Natural 
Resources  of  the  Ocean  Floor,  which  updates  its  previous  policy  statement 
of  November,  1969.   In  addition,  the  Institute  gives  its  full  endorsement 
to  the  conclusions  and  recommendations  of  the  National  Petroleum  Council  as 
expressed  in  its  March,  1975  report  entitled  Ocean  Petroleum  Resources. 

I  hope  that  you  will  give  these  recommendations  your  full  consider- 
ation as  you  participate  in  the  formulation  of  an  official  United  States  posi- 
tion on  the  Law  of  the  Sea. 

Sincerely  your 


fa^aJ/l. 
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American  Petroleum 
Institute  Statement  of 
Policy 


JURISDICTION  OVER 

THE  NATURAL  RESOURCES 

OF  THE  OCEAN  FLOOR 


1468 


Preamble 

The  four-fold  increase  in  world  oil  prices 
following  the  outbreak  of  the  October  1973 
war  in  the  Middle  East  signaled  the  dramatic 
close  of  the  era  of  low-cost  energy  resources 
which,  for  generations,  had  been  the  corner- 
stone of  this  nation's  unprecedented  economic 
growth. 

High-cost  imports  presently  supply  ap- 
proximately one-third  of  liquid  petroleum  de- 
mand, and  domestic  production  of  both  crude 
oil  and  natural  gas  has  fallen  below  the  levels 
of  a  year  ago.  The  President  has  established 
as  a  national  goal  achievement  of  a  satisfac- 
tory level  of  energy  self-sufficiency.  Oil  and 
natural  gas  presently  supply  some  77%  of  total 
domestic  energy  requirements  and  progress 
toward  the  goal  of  increased  self-sufficiency  is 
dependent  in  substantial  measure  on  the  degree 
of  success  achieved  in  developing  additional 
sources  of  domestic  petroleum  supplies. 

The  continental  margin  of  the  United 
States,  which  already  accounts  for  17%  of 
domestic  petroleum  production,  is  one  of  the 
most  promising  domestic  sources  for  significant 
new  discoveries  of  oil  and  natural  gas.  It  is 
therefore  of  critical  importance  that  any  agree- 
ment accepted  by  the  United  States  in  the  pend- 
ing negotiations  of  a  new  international  treaty 
on  the  law  of  the  sea  protect  and  reinforce  the 
exclusive  rights  that  the  United  States  clearly 
enjoys  under  both  conventional  and  customary 
rules  of  international  law  to  the  seabed  and 
subsoil  mineral  resources  of  the  nation's  entire 
continental  margin. 

It  is  also  important  to  the  national  in- 
terest that  American  private  enterprise  be  as- 
sured the  opportunity  of  access  on  a  sound  and 
nondiscriminatory  basis  to  the  petroleum  re- 
sources of  the  international  seabed  area  be- 
yond the  continental  margin. 

For  these  reasons,  the  American  Petrole- 
um Institute  has  been  prompted  to  adopt  the 
following  policy. 
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Policy  on  National  Jurisdiction 
Over  Seabed  Resources 

The  United  States  has  exclusive  jurisdic- 
tion over  the  seabed  and  subsoil  resources  off 
its  shores  out  to  the  seaward  edge  of  the  con- 
tinental margin.  The  importance  of  these  sub- 
sea  resources  to  the  nation's  future  economic 
growth  and  security  is  such  that  the  United 
States  should  stand  unequivocally  on  its  full 
rights  as  confirmed  by  international  law  and 
should  insist  on  their  unqualified  recognition 
in  any  new  convention  on  the  law  of  the  sea  to 
which  it  may  become  a  party. 

The  United  States  should  continue  to  in- 
sist in  the  Law  of  the  Sea  Conference  upon 
treaty  provisions  assuring  integrity  of  invest- 
ment and  of  contractual  rights  relating  to  ex- 
ploration and  production  of  the  mineral  re- 
sources of  the  seabed  of  the  continental  mar- 
gins and  establishing  international  procedures 
and  institutions  for  the  compulsory  and  peace- 
ful settlement  of  disputes  arising  from  such  ex- 
ploratory and  producing  operations.  Reciprocal 
application  to  our  own  continental  margin 
would  properly  and  naturally  follow. 

There  is  also  an  obvious  international  in- 
terest in  the  prevention  of  unreasonable  inter- 
ference with  other  uses  of  the  high  seas  and 
in  the  protection  of  the  ocean  from  pollution. 

Subject  only  to  appropriate  accommoda- 
tion of  international  interests  with  respect  to 
the  specific  matters  referred  to  above,  any 
treaty  to  be  agreed  upon  should  recognize  that 
a  coastal  nation's  development  of  its  seabed 
resources  should  be  in  accordance  with  its  own 
laws  and  policies. 

The  present  policy  of  the  Department  of 
the  Interior  of  issuing  leases  for  tracts  on  the 
Outer  Continental  Shelf  in  waters  deeper  than 
200  meters  under  existing  domestic  law  is  in 
accordance  with  the  rights  of  the  United  States 
under  international  law,  both  conventional  and 
customary.  It  is  in  line  with  the  practice  of  the 


1470 


many  other  nations,  some  50  in  number,  which 
have  authorized  petroleum  development  off 
their  coasts  in  waters  deeper  than  200  meters. 
It  also  clearly  serves  the  energy  needs  of  the 
country  and  should  therefore  be  continued  in 
effect  and  applied  without  change  in  progres- 
sively deeper  waters.  Such  leases  should  not  be 
conditioned  upon  the  unknown  terms  of  a  pos- 
sible future  treaty  or  treaties,  as  this  would 
introduce  an  intolerable  insecurity  in  invest- 
ments made  pursuant  to  rights  granted  by  the 
leases. 


Policy  on  Seabed  Resource 
Development  in  Areas  Beyond 
National  Jurisdiction 

An  important  petroleum  interest  in  por- 
tions of  the  international  seabed  area  beyond 
the  limits  of  national  jurisdiction  should  not 
be  ruled  out  despite  the  fact  that  the  primary 
petroleum  interest  for  some  years  to  come  will 
be  in  the  thick  sediments  of  the  continental 
margins  within  the  seabed  resource  jurisdic- 
tion of  the  coastal  nations.  Accordingly,  it  is 
important  from  the  standpoint  of  petroleum 
production  as  well  as  hard  minerals  mining 
that  the  United  States  continue  to  stand  on  its 
present  position  in  the  international  negotia- 
tions. 

All  subsea  resources  beyond  the  limits  of 
national  jurisdiction  should  be  regulated  under 
an  international  regime  to  be  established  by 
treaty  for  the  benefit  of  all  signatory  nations. 
This  regime  should  be  regulatory  in  nature  and 
not  operational.  It  should  not  itself  have  the 
power  to  undertake  the  development  of  re- 
sources either  directly  or  through  service  con- 
tracts or  joint  arrangements,  but  should  in- 
stead encourage  the  competitive  development 
of  resources  by  others  in  the  most  efficient  and 
timely  manner.  It  should  have  no  power  over 
rates  of  production,  prices  or  markets;  but,  in- 
stead, these  matters  should  be  left  to  individual 
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signatory  nations  with  respect  to  operations 
under  their  sponsorship. 

The  management  of  the  international 
regime  should  be  governed  by  a  balanced 
board,  representing  a  fair  mix  of  interests  of 
the  developed  and  developing  nations  and 
should  not  be  hampered  from  the  outset  with 
detailed  specific  leasing  rules  or  other  restric- 
tions embedded  in  a  treaty.  It  should  operate 
on  a  nondiscriminatory  basis  with  incentives 
for  the  attraction  of  capital  and  technology  on 
a  fair  and  competitive  basis  with  adequate 
safeguards  for  the  assurance  of  security  of  ten- 
ure and  integrity  of  investment.  Its  objective 
should  be  the  promotion  of  exploitation 
through  terms  and  arrangements  which  would 
necessarily  have  to  be  at  least  as  attractive  to 
investors  as  those  offered  by  coastal  nations 
generally. 

EXPLANATORY  COMMENTS 

1.  Oil  and  natural  gas  are  the  nation's 
prime  energy  fuels.  Even  with  the  recent  im- 
portant developments  in  Alaska,  the  best  avail- 
able estimates  are  that  additions  to  domestic 
reserves  through  onshore  petroleum  discoveries 
will  be  unable  to  keep  pace  with  withdrawals 
with  a  resultant  decline  in  onshore  reserve  in- 
ventories. It  is  likely,  therefore,  that  increasing 
dependence  will  be  placed  on  U.S.  offshore 
petroleum  areas.  Although  only  a  small  frac- 
tion of  the  seabed  under  U.S.  jurisdiction  has 
been  explored,  experts. view  this  area  as  offer- 
ing one  of  the  most  promising  provinces  for 
the  discovery  of  oil  and  natural  gas  to  supply 
the  nation's  rising  petroleum  requirements. 

2.  There  is  a  present  technological  capa- 
bility to  operate .  in  water  depths  of  at  least 
1,500  feet  and  by  1978  to  1980  the  capability 
is  expected  to  extend  to  approximately  3,000 
feet.  But  offshore  operations  are  extremely  ex- 
pensive, and  costs  rise  considerably  as  water 
depths  increase.  Offshore  platforms  alone  now 
run  into  tens  of  millions  of  dollars  apiece,  and 


1472 


drilling  expenditures  often  run  as  high  as  $5 
to  $6  million  for  a  single  well.  Offshore  leases 
also  represent  a  sizable  outlay — oil  companies 
paid  the  federal  government  $11.9  billion  in 
offshore  lease  bonuses  between  January  1967 
and  October  1974.  Companies  risking  funds 
of  this  magnitude  must  have  the  economic  in- 
centive and  security  of  lease  tenure  which  can 
best  be  assured  by  continuation  of  the  U.S. 
seabed-resource  jurisdiction  confirmed  under 
the  terms  of  international  law,  both  conven- 
tional and  customary. 

3.  On  the  basic  question  of  the  seaward 
extent  of  the  national  jurisdiction  of  the  coastal 
nations,  the  1958  Geneva  Convention  on  the 
Continental  Shelf,  which  has  been  ratified  by 
the  United  States  and  53  other  nations,  is  gen- 
erally acknowledged  to  be  declaratory  of  the 
exclusive  sovereign  rights  of  the  coastal  nations 
under  general  principles  of  international  law 
to  the  natural  resources  of  the  "continental 
shelf,"  which  is  defined  in  the  Convention  as: 


"the  seabed  and  subsoil  of  the  submarine  areas 
adjacent  to  the  coast  but  outside  the  area  of  the 
territorial  sea,  to  a  depth  of  200  meters  or,  beyond 
that  limit,  to  where  the  depth  of  the  superjacent 
waters  admits  of  the  exploitation  of  the  natural 
resources  of  the  said  areas  .  .  ." 


4.  The  sovereign  rights  of  the  coastal  na- 
tions pertain  solely  to  the  resources  on  and 
beneath  the  seabed,  and  in  no  way  affect  the 
legal  status  of  freedom  of  the  seas  overlying 
the  ocean  floor,  and  of  the  airspace  above 
those  waters. 

5.  Under  the  terms  of  the  1958  Geneva 
Convention  on  the  Continental  Shelf,  these 
rights  are  exclusive  in  the  sense  that  if  the 
coastal  nation  does  not  explore  the  Continental 
Shelf  or  exploit  its  natural  resources,  no  one 
may  undertake  these  activities  or  make  a  claim 
to  the  Continental  Shelf  without  the  express 
consent  of  the  coastal  nation.  This  means  that 
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only  the  coastal  nation  or  its  designees  may 
take  advantage  of  advances  in  technology  to 
explore  and  exploit  the  area  covered  by  the 
Convention.  Given  the  rapid  advances  that  are 
taking  place  in  deep  water  technology  and  the 
outlook  for  an  eventual  capability  to  explore 
and  exploit  at  any  depth,  it  also  means  that  it 
is  the  test  of  adjacency,  as  that  test  is  laid 
down  in  the  1958  Geneva  Convention  on  the 
Continental  Shelf,  that  will  determine  the 
outer  limit  of  coastal  nation  rights  under  the 
Convention.  Applying  this  test  in  the  light  of 
the  preparatory  works  that  led  to  the  Conven- 
tion, the  National  Petroleum  Council,  the 
Committee  on  Deep  Sea  Mineral  Resources  of 
the  American  Branch  of  the  International  Law 
Association,  and  the  American  Bar  Associa- 
tion all  have  concluded  that  the  area  within 
which  the  coastal  nation  has  a  protected  right 
to  exercise  exclusive  jurisdiction  and  control 
for  purposes  of  exploration  and  exploitation  of 
seabed  resources  includes  the  entire  submerged 
portion  of  the  continent. 

This  view  finds  support  in  the  North  Sea 
Continental  Shelf  Cases,  in  which  the  Interna- 
tional Court  of  Justice  stated  in  the  following 
incisive  language: 


"(W)hat  the  Court  entertains  no  doubt  is  the  most 
fundamental  of  ail  the  rules  of  law  relating  to  the 
continental  shelf,  enshrined  in  Article  2  of  the 
1958  Geneva  Convention,  though  quite  independ- 
ent of  it, — namely  the  rights  of  the  coastal  State 
in  respect  of  the  area  of  continental  shelf  that 
constitutes  a  natural  prolongation  of  its  land  ter- 
ritory into  and  under  the  sea  exist  ipso  facto  and 
ab  initio,  by  virtue  of  its  sovereignty  over  the  land, 
and  as  an  extension  of  it  in  an  exercise  of  sov- 
ereign rights  for  the  purpose  of  exploring  the  sea- 
bed and  exploiting  its  natural  resources.  In  short, 
there  is  here  an  inherent  right  .  .  .  To  echo  the 
language  of  the  Geneva  Convention,  it  is  'ex- 
clusive' in  the  sense  that  if  the  coastal  State  does 
not  choose  to  explore  or  exploit  the  areas  of  shelf 
appertaining  to  it,  that  is  its  own  affair,  but  no 
one  may  do  so  without  its  express  consent." 
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6.  As  events  of  the  winter  of  1973-1974 
have  emphatically  demonstrated,  the  nation's 
mounting  dependence  on  imported  petroleum 
and  the  accompanying  loss  of  its  formerly 
ample  reserve  productive  capacity  have  cost  it 
the  independence  of  international  oil  supply 
emergencies  that  it  enjoyed  as  recently  as  the 
1967  Middle  East  Crisis.  The  seabed  resources 
of  the  U.S.  continental  margin  represent  a  vital 
petroleum  energy  potential,  not  only  for  the 
nation's  normal  future  requirements  but  for 
those  that  may  arise  in  the  event  of  future  in- 
ternational emergencies.  The  United  States, 
therefore,  must  maintain  its  jurisdictional 
rights  over  these  resources  under  existing  in- 
ternational law. 

7.  There  appears  to  be  broad  agreement 
in  the  1  aw  of  the  Sea  Conference  for  a  coastal 
state  economic  /one  extending  seaward  200 
miles  from  the  coast  within  which  coastal  na- 
tions would  exercise  resource  jurisdiction. 
There  is  also  strong  coastal  nation  support  for 
coastal  nation  jurisdiction  over  the  seabed  re- 
sources o\'  the  entire  continental  margin  where 
it  extends  beyond  the  economic  /one.  U.S. 
support  for  this  view  should  be.  and  remain,  a 
fundamental  element  oi  the  U.S.  position  in 
the  on-going  negotiations. 

S.  In  the  international  negotiations  now 
in  progress  regarding  seabed  resources  in  areas 
beyond  the  limits  of  national  jurisdiction, 
strong  differences  have  developed  between  the 
developed  countries  and  the  so-called  group 
of  77  developing  countries,  now  numbering  in 
excess  of  one  hundred  due  to  new  admissions 
to  the  United  Nations.  The  latter  wish  control 
of  the  international  regime  to  be  vested  in  a 
bod}  governed  by  the  concept  of  one-country. 
one-vote,  which  would,  of  course,  give  com- 
plete control  to  the  developing  countries  due 
to  their  overwhelming  superiority  of  numbers. 
1  'he\  also  desire  the  regime  to  include  an 
operating  agency  which  could  either  develop 
the  seabed  resources  itself  or  determine  the 
terms  and  conditions  on  which,  and  the  periods 
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of  time  for  which,  it  would  enter  into  service 
contracts  or  joint  arrangements  for  such  de- 
velopment. The  countries  with  land-based 
production  of  the  minerals  to  be  found  in  the 
international  seabed  area  further  wish  for 
production  on  land  to  enjoy  a  preferential 
status  and  to  that  end  argue  for  an  interna- 
tional regime  with  authority  to  control  rates  of 
production,  prices  and  market  allocation  of  the 
mineral  resources  of  the  international  seabed 
area.  The  present  position  of  the  United  States 
in  opposition,  as  summarized  in  this  policy 
-statement,  is  essential  to  the  protection  of  vital 
U.S.  interests  in  both  hard  minerals  and,  for 
the  longer  range,  petroleum  and  should  there- 
fore be  and  remain  a  fundamental  element  of 
the  U.S.  position  in  the  on-going  negotiations. 

May  1975 
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NATIONAL  ADVISORY  COMMITTEE 

ON 

OCEANS  AND  ATMOSPHERE 

Washington.  DC      20930 


RELEASE:   IMMEDIATELY  NACOA  Issues  Fourth 

Annual  Report 

The  establishment  of  a  200-mile  U.S.  Economic  Resource  Zone  for  the  ocean 

waters  off  our  coasts  is  recommended  by  the  National  Advisory  Committee  on 

Oceans  and  Atmosphere  (NACOA)  in  its  Fourth  Annual  Report,  released  today,  as 

a  first  step  in  protecting  coastal  fisheries  against  overfishing. 

"We  cannot  afford  to  wait  but  must  take  action  now,  even  if  interim,"  the 
Committee  said.   Urgent  action  is  required  to  bring  the  living  resources  of  the 
ocean,  and  other  vulnerable  aspects  of  the  marine  environment,  under  "positive 
rational  management,"  NACOA  wrote. 

In  previous  reports  NACOA  had  counseled  patience  in  awaiting  the  outcome 
of  the  Law  of  the  Sea  Conference  held  first  in  Caracas,  Venezuela  in  1974,  then 
in  Geneva,  Switzerland,  in  1975.   The  Conference,  the  Committee  said,  has  not 
yet  been  able  to  reach  agreement  even  after  protracted  preparation  and  nego- 
tiation. 

The  25-man  Advisory  Committee,  whose  members  are  appointed  by  the  President 
from  outside  the  Federal  establishment,  was  created  by  Congress  in  1971  and  re- 
ports directly  to  the  President  and  to  the  Congress.   It  is  required  by  law  to 
maintain  a  continuing  review  of  the  marine  and  atmospheric  science  and  service 
programs  of  the  United  States.   Dr.  William  J.  Hargis ,  Jr.,  Director  of  the 
Virginia  Institute  of  Marine  Sciences,  Gloucester  Point,  Va . ,  is  Chairman. 

In  addition  to  the  need  for  an  Economic  Resources  Zone  off  our  coasts,  the 
Committee  report  treats  various  features  involved  in  the  balanced  management  of 
offshore  development  and  environmental  protection,  and  notes  with  concern  the 
slackening  support  for  basic  research  in  the  oceans  and  atmosphere  which  is 
needed  to  understand  the  environment,  its  properties,  and  its  resources. 

NACOA  urges  that,  as  the  United  States  gets  ready  for  the  management  of  an 
Economic  Resources  Zone,  it  take  explicit  account  of  our  own  interests  but  with 
due  regard  for  our  international  obligations.   The  issues  with  foreign  policy 
impact  include  fisheries  management,  freedom  of  science,  and  by  analogy  -- 
although  in  general  outside  the  Economic  Resources  Zone  --  the  mining  of  minerals 
from  the  bottom  of  the  deep  sea. 


(more) 
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As  a  matter  of  largely  domestic  concern,  NACOA  urges  that  we  get  on  with 
oil  and  gas  development  on  the  outer  continental  shelf,  and  the  siting  of  power 
plants  and  of  deep  water  ports  in  a  framework  that  assures  environmental  pro- 
tection and  a  voice  for  both  State  and  local  officials. 

To  clear  the  way  for  energy  resource  exploitation  offshore,  NACOA  recom- 
mends amending  current  coastal  zone  legislation  to  compensate  states  adversely 
affected  by  offshore  development  of  oil  and  gas,  that  private  industry  continue 
its  role  in  oil  and  gas  exploration  and  development,  and  that  environmental 
impact  assessments  required  for  approval  of  energy  resource  exploitation  be 
developed  in  two  stages  reflecting  the  different  degree  of  hazard  involved  in 
exploration  as  compared  with  development.  The  Committee  also  recommends  ex- 
pansion of  the  informational  services  of  NOAA's  Office  of  Coastal  Zone  Manage- 
ment to  serve  the  rapidly  growing  states'  needs  of  coastal  zone  managers. 

In  making  a  sweep  through  a  number  of  oceanic  and  atmospheric  programs 
which,  "though  not  major  in  dollars,  are  large  in  importance  because  they  are 
at  the  cutting  edge,"  NACOA  summarizes  a  recent  special  report  recommending  some 
changes  on  emphasis  in  the  NSF's  well-regarded  International  Decade  of  Ocean 
Exploration,  and  another  report  proposing  an  Institute  for  Engineering  Research 
in  the  Oceans.   It  examines  with  concern  the  fading  support  for  basic  research 
in  oceanography  by  the  Navy,  and  the  static  quality  of  the  shipbuilding  program 
for  oceanographic  research. 

In  its  discussion  of  atmospheric  matters,  NACOA  points  out  that  weather 
modification  to  help  increase  rainfall  in  semi-arid  areas  is  a  potential  means 
for  increasing  the  world  food  supply  and  recommends  that  research  in  weather 
modification  be  given  a  central  management  focus  and  coordinated  to  insure  more 
rapid  progress  in  understanding  the  phenomena  involved.   Inadvertent  weather 
modification  is  viewed  as  a  part  of  the  more  general  concern  for  the  adverse 
affects  of  climate  change,  including  the  recently  suspected  weakening  of  the 
stratospheric  ozone  shield  attributed  to  release  of  chlorof lourocarbons  from 
spray  cans  and  refrigerants,  and  the  effects  of  large  quantities  of  waste  heat 
released  to  the  atmosphere  from  power  generating  facilities.  NACOA  accordingly 
recommends  the  establishment  of  a  coherent  national  climate  program  and  an  in- 
crease in  the  stratospheric  monitoring  effort.   NACOA  also  calls  attention  to 
the  continuing  need  for  well  instrumented  aircraft  for  hurricane  reconnaissance 
to  provide  essential  information  not  available  from  other  sources  to  help  main- 
tain the  effectiveness  of  the  hurricane  prediction  and  warning  service. 

"A  Report  to  the  President  and  the  Congress"  by  the  National  Advisory 
Committee  on  Oceans  and  Atmosphere,  Fourth  Annual  Report,  June  30,  1975,  is  for 
sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  D.C.   20402,  at  $1.20  a  copy. 


Douglas  L.  Brooks  David  A.  Katcher 

Telephone  -  202  -  967-3343  Telephone  -  202  -  967-3613 


29  September  1975 
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THE  LIBRARY  OF  CONGRESS 
Congressional  Research  Service 


WASHINGTON,  D.C.     20540 


July  14,   1975 


T  o:  Senate  Subcommittee  on  Minerals, 

Materials,   and  Fuels 

-<*— — — m\  •    i       l 

From:  American  Law  Division 

Subject:  Factual  Comparison  of  the  Informal  Single  Negotiating  Text 

of  the  Third  United  Nations  Conference  on  the  Law  of  the  Sea 
(Geneva  Session)  with  United  States  Seabed  Proposals  Prior 
to  the  Geneva  Session 


Reference  is  made  to  your  request  concerning  the  above  sub- 
ject. Specifically,  you  have  asked  for  a  factual  comparison  of  the  Nego- 
tiating Text  which  emerged  from  the  Geneva  Session  of  the  Third  United 
Nations  Law  of  the  Sea  Conference  (May  9,  1975)  with  United  States 
proposals  prior  to  that  Session.  The  comparison  which  follows  draws 
primarily,  for  the  United  States  position,  upon  the  United  States  Draft 
Appendix  to  the  Law  of  the  Sea  Treaty  Concerning  Mineral  Resource 
Development  in  the  International  Sea-bed  Area,  United  Nations,  Third 
Conference  the  Law  of  the  Sea,  doc.  A/Conf.  62/C  1/L.  6,  13  August 
1974  [Hereinafter  cited  as  Draft  Appendix].  Where  appropriate,  the  Draft 
Appendix  has  been  supplemented  by  appropriate  official  statements  of  the 
United  States  delegation  as  contained  in  "Status  Report  on  Law  of  the 
Sea  Conference,  "  Hearings  Before  the  Subcommittee  on  Minerals,  Mate- 
rials, and  Fuels  of  the  Committee  on  Interior  and  Insular  Affairs  of  the 
U.  S.   Senate,   93d  Cong.  ,    2d  Sess.    (1974)  [Hereinafter  cited  as  Hearings]. 
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No  effort  has  been  made  herein  to  assess  the  relative  policy 
merits  of  either  the  Negotiating  Text  or  the  U.  S.  Draft  Appendix  and 
statements.  Rather,  we  have  attempted  to  present  a  factual  compari- 
son of  both  positions  under  those  subject  categories  which  seem  to  form 
the  basis  of  possible  controversy. 

A  word  of  caution  is  in  order  with  respect  to  the  accuracy  of 
the  official  proposals  which  have  been  made  in  this  area  and  which  are 
contained  in  this  paper.  Neither  the  U.  S.  Draft  Appendix  or  official 
public  pronouncements  or  the  Negotiating  Text  necessarily  reflect  the 
actual  proposals  or  degree  of  flexibility  which  possibly  exists  in  the  Con- 
ference negotiations  at  the  present  time.  It  was  recently  stated,  for 
example,  that  "the  negotiating  text  which  emerged  from  Committee  I 
[Seabed  Committee]  is  not  an  accurate  reflection  of  the  behind-the-scenes 
negotiations  that  occurred  in  that  committee.  That  text  is  at  considerable 
variance  with  the  seven  weeks  of  negotiation  that  preceded  negotiation  of 
that  text.  "  "Status  Report  of  the  Law  of  the  Sea  Conference,  "  Hearings 
Before  the  Subcommittee  on  Minerals,  Materials,  and  Fuels  of  the  Com- 
mittee on  the  Interior  and  Insular  Affairs,  94th  Cong.  ,  1st  Sess.  30 
(June  4,  1975)  [Transcript  of  Proceedings]. 
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I.     Entities  Permitted  to  Explore  and  Exploit  the  Seabed  Area 
Negotiating  Text 

The  Negotiating  Text  indicates  generally  that  the  seabed  and 
ocean  floor  and  subsoil  thereof  beyond  the  limits  of  national  jurisdiction 
are  open  for  use  for  peaceful  purposes  by  all  States  Parties  without  dis- 
crimination in  accordance  with  the  Convention  and  regulations  adopted 
thereunder  [Arts.  2  and  8].  All  activities  of  exploration  and  exploita- 
tion in  the  seabed  area,  as  well  as  other  associated  activities,  such  as 
scientific  research,  are  to  be  conducted  directly  by  the  Authority  [Art. 
22(1)].  The  Authority  is  authorized,  however,  to  carry  out  these  acti- 
vities through  other  entities,  such  as  States  Parties,  State  enterprizes, 
and  natural  and  juridical  persons  possessing  the  nationality  of  States  or 
being  under  the  effective  control  of  States  [Art.  22(2)].  Participation  in 
exploration  and  exploitation  activities  by  the  developing  States  is  to  be 
promoted  in  light  of  their  special  needs  and  interests  [Art.  18].  Al- 
though the  Authority  is  not  to  discriminate  in  granting  opportunities  for 
activities  in  the  seabed  area,  special  consideration  for  the  needs  and 
interests  of  developing  States  is  not  to  be  deemed  discrimination  [Art. 
23]. 

When  the  Authority  carries  out  its  activities  through  other 
entities,  legal  arrangements  between  the  Authority  and  the  entity  must 
be  made  which  ensure  the  Authority's  direct  and  effective  control  at 
all  times    [Art.     22(2)].       The   Enterprize   is   the  organ   which,    under   the 
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policy  direction  and  supervision  of  the  Council,  executes  the  activities  of 
the  Authority  in  the  seabed  area  and  enters  into  agreements  on  the  Author- 
ity's behalf  [Art.    35]. 

Initially,  in  order  to  encourage  the  earliest  possible  com- 
mencement of  activities  in  the  seabed,  the  Authority  is  to  identify  ten 
economically  viable  mining  sites  and  enter  into  joint  ventures  with  other 
entities  for  the  exploration  and  exploitation  thereof.  The  direct  and 
effective  control  of  the  Authority  is  to  be  insured  at  all  times  and  the 
Authority  may  decide  to  reserve  certain  portions  of  the  mining  sites  for 
its  own  further  exploitation  [Art.    22(3)  and  (4)]. 

Entities  applying  to  the  Authority  for  general  survey,  explora- 
tion, or  exploitation  activities  in  the  seabed  area  must  satisfy  qualifica- 
tions to  be  established  by  the  Authority  relating  to  financial  standing, 
technological  capability,  and  past  performance  and  work  experience  [Annex 
I,  Art.  7(a)].  States  Parties  are  presumed  to  have  these  qualifications 
[Annex  I,  Art.  7(b)].  In  selecting  those  entities  which  may  engage  in 
the  above  activities,  the  Authority,  through  the  Enterprize,  is  to  negotiate 
with  an  eye  toward  securing  optimum  benefits  for  the  Authority.  The 
Enterprize,  however,  cannot  refuse  to  enter  into  a  contract  if  the  financial 
arrangements  have  been  satisfied  [as  yet  unspecified,  see  Annex  I,  Art. 
9(d)],  and  if  the  contract  otherwise  conforms  to  applicable  rules  and 
regulations  "subject  to  the  stated  resource  policy  established  by  the 
Authority"  [Annex  I,   Art.    8(a)]. 
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Selection  among  applications  for  the  same  area  and  category 
of  minerals  is  to  be  made  on  a  competitive  basis,  taking  into  account 
the  extent  to  which  1)  a  proposed  contract  is  in  strict  conformity  with  the 
convention  and  applicable  rules  and  regulations,  2)  the  direct  and 
effective  control  of  the  authority  at  all  stages  of  operations  is  ensured, 
and  3)  the    Authority  is   offered    optimum    benefits   [Annex  I,    Art.    8(c)], 

United  States  Position 

The  United  States  has  indicated  that  the  Convention  governing 
the  exploration  and  exploitation  of  the  seabed  must  ensure  nondiscrimina- 
tory access  to  the  resources  of  the  area  for  all  States.  The  United  States 
proposal,  as  reflected  in  its  Draft  Appendix  to  the  seabed  Convention, 
does  not  appear  to  envision  the  direct  conduct  of  seabed  activities  by  the 
International  Seabed  Authority.  Subject  to  certain  requirements  noted 
infra,  such  activities  may  be  carried  out  by  any  contracting  Party,  group 
of  Contracting  Parties,  or  natural  or  juridicial  persons  which  obtain  the 
sponsorship  of  a  Contracting  Party  or  group  of  Contracting  Parties. 

The  U.  S.  Draft  Appendix  specifies  that  all  States  and  persons 
natural  or  juridical  have  the  right  to  conduct  "commercial  prospecting,  " 
which  is  defined  as  activities  carried  out  with  the  intention  of  locating 
mineral  deposits  for  purposes  of  evaluation  and  exploitation.  The  role 
of  the  Authority  in  this  regard  is  limited  to  1)  receiving  notice  that  com- 
mercial prospecting    activities    are    being    conducted,     2)    acknowledging 
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receipt  of  this  information  by  issuing  a  prospecting  certificate  good  for 
a  two  year  period,  and  3)  prohibiting  prospecting  activities  for  a  two  year 
period  where  the  Tribunal  upon  complaint  finds  a  gross  and  persistent 
violation  of  the  Convention  [Appendix,   Art.   III]. 

With  regard  to  actual  mining  activities,  Contracting  Parties 
or  natural  or  juridical  persons  must  enter  into  a  legal  arrangement  with 
the  Authority  in  order  to  obtain  the  right  to  mine  in  the  seabed  area.  The 
Authority  must  grant  the  right  to  mine,  however,  if  the  following  con- 
ditions are  satisfied:  (a)  the  miner  declares  to  the  Authority  that  in  his 
judgment  exclusive  rights  to  an  area  or  areas  are  essential  to  the  pursuit 
of  further  commercial  activity,  (b)  the  natural  or  juridicial  miner  sub- 
mits to  the  Sponsoring  State  Party  certain  raw  data  obtained  from  the 
seabed  area,  (c)  the  miner  describes  the  category  of  mineral  or  minerals 
for  which  he  seeks  the  right  to  mine,  (d)  the  Sponsoring  State  Party 
assures  the  Authority  of  the  financial  and  technical  competence  of  the 
natural  or  juridical  miner,  (e)  the  miner  agrees  to  comply  with  the 
Convention  and  orders  and  decisions  of  the  Tribunal,  and  (f)  the  miner 
pays  an  application  fee  not  to  exceed  U.S.  $50,  000  to  the  Authority  for 
administrative  expenses  [Appendix,  Art.   IV]. 

Where  there  are  competing  applications  to  mine  the  same 
category  of  minerals  in  the  same  or  an  overlapping  area,  the  first  Party 
or  Person  to  apply  is  to  be  granted  the  right  to  mine.  During  the  first 
day  after  the   Convention  comes  into  force,   a  special   competitive  bidding 


61-387   O  -  75  -  5 


1484 


CRS-7 


procedure  is   established  to  meet  this  situation  whereby  the  right  to  mine 
is  awarded  to  the  highest  bidder  [Appendix,   Art  IV  (5)  and  (6)]. 
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II.     Functions  and  Structure  of  the  Council  and  Assembly  of  the  Inter- 
national Seabed  Authority 

Negotiating  Text 

The  Negotiating  Text  provides  that  the  one-nation  one-vote 
Assembly  is  to  be  the  supreme  policy-making  organ  of  the  Authority. 
The  Assembly  has  the  power  inter  alia,  to  elect  members  of  the  Council, 
assess  the  financial  contributions  of  the  Parties  to  the  Convention,  and 
adopt  rules  and  regulations  for  the  equitable  sharing  of  benefits  derived 
from  the  seabed  area.  In  addition  to  its  specified  powers,  the  Assembly 
enjoys  residuary  authority  with  regard  to  all  other  powers  and  functions 
not  specifically  entrusted  to  other  organs  of  the  Authority  [Art.   2  6]. 

The  Council  of  the  International  Seabed  Authority,  according 
to  the  Negotiating  Text,  is  to  be  composed  of  36  Members  elected  by  the 
Assembly,  24  to  be  selected  on  the  basis  of  equitable  geographical  dis- 
tribution and  12  selected  on  the  basis  of  special  interests.  Of  the  latter 
group,  6  Members  are  to  be  chosen  from  developing  States  and  6  from 
States  having  substantial  investment  in,  or  possessing  advanced  tech- 
nology for,  exploration  and  exploitation  of  the  seabed.  Each  Member  of 
the  Council  is  to  have  one  vote  [Art.  27].  The  Negotiating  Text  further 
provides  that  the  Council,  in  exercising  its  powers  and  functions,  shall 
act  in  a  manner  consistent  with  the  general  guidelines  and  policy  directions 
established  by  the  Assembly  [Art.   28]. 
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United  States  Position 

The  United  States  has  maintained  that  the  Assembly  should 
provide  broad  policy  guidance  with  the  Council  retaining  executive 
decision-making  authority,  especially  with  regard  to  the  implementation 
of  the  exploration  and  exploitation  system.  In  the  United  States  view,  no 
single  organ  of  the  Authority  should  be  dominant  and,  to  this  end,  decision- 
making should  be  dispersed  with  checks  and  balances  among  the  various 
organs  of  the  Authority.  The  United  States  has  also  stated  that  voting 
arrangements  in  the  Council  should  be  realistic.  [See  Hearings,  supra 
at  875,   876,   and  880]. 
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III.     Security  of  Tenure  for  Investment 
Negotiating  Text 

The  Negotiating  Text  gives  the  entity  which  has  contracted  with 
the  Authority  an  exclusive  right  to  evaluate  and/or  exploit  the  seabed 
area  for  a  specified  category  of  minerals.  Security  of  tenure  is  expressly 
granted  to  the  Contractor  by  the  Negotiating  Text.  In  this  regard,  the 
contract  is  not  to  be  cancelled,  suspended,  or  modified  except  for  gross 
and  persistent  violations  of  applicable  rules  and  regulations  adopted  by 
the  Authority,  and  after  recourse  to  the  dispute  settlement  procedure. 
While  a  contract  is  in  force,  other  entities  are  not  allowed  to  carry  out 
activities  in  the  same  seabed  area  for  the  same  category  of  minerals 
[Annex  I,   Art.    11]. 

A  contractor  who  has  satisfactorily  completed  one  or  some 
stages  of  seabed  operations  is  given  priority  among  other  applicants  for 
further  operations  with  regard  to  the  same  area  and  resources.  The 
total  number  of  contracts  between  the  Authority  and  any  one  entity,  how- 
ever, is  not  to  exceed  a  certain  percentage  of  the  total  area  under 
exploration  or  exploitation  [Annex  I,  Art.   8(e)    and  (f)]. 

The  Negotiating  Text  provides  that  "general  survey  operations' 
are  without    any  time  limitations   except   where  the  Authority's   environ- 
mental regulations   have  been  violated,   in     which      case     the      violator's 
operations  maybe  suspended  for  a  reasonable  period  of  time.    "Evaluation 
activities"      are  to  be  of   sufficient  duration  to  allow  a  thorough  survey  of 
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the  specific  seabed  area  and  the  design  and  construction  of  mining  equip- 
ment and  processing  plants.  The  duration  of  "exploitation  activities"  is 
keyed  to  the  economic  life  of  the  mining  project,  taking  into  account  such 
factors  as  the  depletion  of  the  ore  body,  the  useful  life  of  mining  equip- 
ment and  processing  facilities,  and  commercial  viability.  The  total  dura- 
tion of  exploitation  activities,  however,  is  to  be  short  enough  to  allow  the 
Authority  "an  opportunity  to  amend  the  terms  and  conditions  of  the  con- 
tract at  the  time  it  considers  renewal  in  accordance  with  the  rules  and 
regulations  which  it  has  issued  subsequent  to  entering  into  the  contract" 
[Annex  I,  Art.    12(19)(a),  (b),   and(c)]. 

United  States  Position 


The  U.S.  Draft  Appendix  authorizes  the  issuance  of  com- 
mercial prospecting  certificates  for  a  two-year  period  with  a  right  of  auto- 
matic reissuance  for  additional  two-year  periods.  Although  gross  and 
persistent  violations  of  the  Convention,  as  determined  by  the  Tribunal  on 
complaint,  results  in  a  two-year  suspension  of  prospecting  rights,  these 
rights  are  to  be  restored  without  prejudice  at  the  expiration  of  the  suspension 
period  [Appendix,   Art.   III]. 

The  right  to  mine,  once  obtained,  is  exclusive  and  no  other 
entity  can  evaluate  or  exploit  the  same  minerals  in  the  same  area  unless  the 
right  to  mine  is   forfeited,   suspended  or  transferred  [Appendix,   Art.   IV(4)]. 
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Forfeiture  occurs  at  the  end  of  the  evaluation  phase  of  seabed  operations 
if  commercial  production  has  not  been  achieved.  Commercial  production 
is  deemed  to  have  begun  "if  for  a  period  of  six  consecutive  months  the  miner 
engages  in  activity  of  sustained  large-scale  recovery  operations  which  yield 
a  sufficient  quantity  of  material  as  to  clearly  indicate  that  the  principal 
purpose  is  large-scale  production  rather  than  production  intended  for  infor- 
mation gathering,  analysis,  equipment  or  plant  testing"  [Appendix,  Art.  V 
(2)  and  (3)].  Suspension  of  the  right  to  mine,  on  the  other  hand,  results 
Dwhen  the  Tribunal  finds,  upon  complaint,  that  there  has  been  a  gross 
and  persistent  violation  of  the  Convention  directly  related  to  mining  activities 
and  not  caused  by  circumstances  beyond  the  miner's  control,  or  2)  when 
the  Tribunal  finds  that  there  has  been  a  wilful  failure  to  comply  with  a  final 
or  interlocutory  decision  of  the  Tribunal.  [Appendix,  Art  VIII  (1)].  For 
the  U.  S.  position  regarding  transferability,  see  discussion  under  Part  V 
infra. 

The  U.  S.  Draft  Appendix  specifies  that  the  evaluation  stage 
of  the  right  to  mine  terminates  when  commercial  production  is  achieved  or 
at  the  end  of  15  years,  whichever  occurs  first.  The  exploitation  phase 
terminates  after  20  years,  but  the  miner  has  an  option  to  extend  for  an 
additional  20  years  subject  to  such  regulations  as  are  in  force  at  the  time 
[Appendix,   Art.    V  (1)]. 


1490 


CRS-13 

IV.     Performance  Requirements 
Negotiating  Text 

In  the  evaluation  stage  of  operations,  the  Contractor  must 
make  periodic  expenditures  which  are  reasonably  related  to  the  size  of  the 
contract  area  and  which  would  be  expected  of  a  bona  fide  Contractor  who 
intends  to  bring  the  area  into  full-scale  commercial  production.  These 
expenditures  are  not  to  be  set  so  high  as  to  force  Contractors  to  use  less 
costly  technology  than  is  prevalently  in  use  [Annex  I,   Art.    12(20)]. 

The  Authority  is  to  establish  a  maximum  time  interval  after 
the  completion  of  the  evaluation  stage  and  the  beginning  of  the  exploitation 
stage  when  full  scale  commercial  production  is  to  commence.  In  determin- 
ing this  time  interval,  the  Authority  will  take  account  of  construction  realities 
including  unavoidable  construction  delays.  Once  full  scale  commercial  pro- 
duction is  achieved  in  the  exploitation  stage,  the  Contractor  must  maintain 
a  reasonable  level  of  production  throughout  the  contract  period  [Annex  I, 
Art.    12(20)]. 

United  States  Position 

The  United  States  formulation  also  requires  periodic  expendi- 
tures during  the  evaluation  phase.  As  noted  supra,  this  phase  terminates 
when  commercial  production  is  achieved,  that  is,  "if  for  a  period  of  six 
consecutive  months  the  miner  engages  in  activity  of  sustained  large-scale 
recovery  operations  which  yield  a  sufficient  quantity  of  material  as  to  clearly 
indicate    that     the  principal  purpose  is  large-scale  production  rather  than 
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production  intended  for  information  gathering,  analysis,  equipment  or  plant 
testing"    [Appendix,   Art.    V  (3)]. 

The  level  of  expenditure  during  the  evaluation  phase  is  to  be 
selected  by  the  Authority  from  a  specified  allowable  range  [See  Schedule 
in  Appendix,  Art.  VI  (2)].  In  selecting  the  appropriate  level  of  expendi- 
ture, the  Authority  is  to  avoid  discriminating  against  different  miners  and 
is  to  seek  a  balance  between  ensuring  deligence  and  ensuring  that  there  is 
no  discrimination  against  bona  fide  miners  [Appendix,   Art.    VI  (1)]. 

The  annual  expenditures  required  during  the  evaluation  phase 
do  not  continue  once  the  exploitation  phase  or  commercial  production  begins. 
During  this  latter  period,  however,  the  Authority  is  to  receive  annual 
revenue  payments  in  accordance  with  a  formula  as  yet  unspecified.  Moreover, 
the  miner  is  also  to  submit  certain  raw  data  obtained  from  the  seabed  area 
in  which  be  holds  exclusive  rights.  The  data  to  be  submitted  relate  to 
the  physical  and  chemical  properties  of  the  area  and  its  resources  and  to 
the  amount  of  production  achieved.     [Appendix,   Art.   VII  (1 )  and  (2)]. 
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V.     Transferability  of  Mining  Rights 
Negotiating  Text 

All  rights  in  the  resources  of  the  seabed  area  covered  by  the 
Convention  are  vested  in  the  Authority  on  behalf  of  mankind  as  a  whole. 
These  resources  are  expressly  declared  inalienable  [Annex  I,  Art  1].  Title 
to  the  minerals  or  processed  substances  derived  from  seabed  resources 
passes  from  the  Authority  only  in  accordance  with  the  provisions  of  the 
Convention,  applicable  rules  and  regulations  of  the  Authority,  and  the  terms 
of  relevant  contracts,  joint  ventures,  or  other  form  of  association  entered 
into  by  the  Authority  [Annex  I,  Art.  2].  Rights  and  obligations  arising  out 
of  a  contract  can  be  transferred  only  with  the  Authority's  consent,  but  such 
consent  shall  not  be  withheld  if  the  transferee  is  in  all  respects  a  qualified 
applicant  and  assures  all  of  the  obligations  of  the  transferor  [Annex  I,  Art. 
17]. 

United  States  Position 

The  right  to  mine  is  declared  freely  transferable  as  long  as 
the  transferee  agrees  to  comply  with  the  Convention  and  any  Tribunal  orders 
and  decisions.  If  the  transferee  is  a  natural  or  juridical-  person,  the 
approval  of  the  transferor's  Sponsoring  Party  must  be  obtained.  The  right 
to  mine  may  be  transferred  in  whole  or  in  part,  and  the  rights  of  the 
transferee  are  to  be  identical  to  the  rights  of  the  transferor  prior  to  the 
transfer  [Appendix,   Art.   IX]. 
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VI.     Economic  Effects  of  Seabed  Production 
Negotiating  Text 

The  Negotiating  Text  provides  that  activities  in  the  seabed 
area  should  be  undertaken  so  as  to  1)  foster  the  healthy  development  of  the 
world  economy  and  a  balanced  growth  in  international  trade  and  to  2)  avoid 
or  minimize  any  adverse  effects  which  seabed  exploitation  may  have  on  the 
economies  of  developing  States  as  a  result  of  a  substantial  decline  in  export 
earnings  from  minerals  and  other  raw  materials  originating  in  their  terri- 
tory which  are  also  derived  from  the  seabed  area  [Art.  9  (1)].  This  concern 
for  the  economic  effects  of  seabed  operations  is  reflected  in  a  number  of 
other  provisions  of  the  Negotiating  Text  as  follows. 

The  Assembly  of  the  International  Seabed  Authority  is  em- 
powered to  discuss  and  make  recommendations  concerning  any  questions  or 
matters  within  the  scope  of  the  Convention  and  to  consider  problems  arising 
from  States  in  connection  with  activities  in  the  seabed  area  [Art.  26(1) 
and  (2)(xi)];  this  authority  would  presumably  extend  to  consideration  of 
possible  adverse  economic  effects  of  seabed  mining  upon  the  economies  of 
developing  States.  The  Council,  which  is  to  be  composed  of  States  which 
are  major  importers  of  landbased  minerals  and  States  which  are  exporters 
of  landbased  minerals  which  may  be  produced  from  the  seabed  area,  has 
a  similar  function.  For  example,  the  Council  is  to  adopt,  upon  the  recom- 
mendation of  the  Economic  Planning  Commission,  programs  and  measures 
in  this   specific   area  and  is  to   "ensure  that  developing  countries  importers 
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of  minerals  or  other  products  derived  from  the  resources  of  the  Area  shall 
be  given  preferential  access  or  favorable  terms  to  such  minerals  and  pro- 
ducts"   [Art.    28(xi)]. 

In  recommending  programs  and  measures  to  the  Security 
Council,  the  Economic  Planning  Commission  is  to  consider  the  trends  and 
factors  affecting  the  supply,  demand,  and  prices  of  raw  materials  which 
may  be  obtained  from  the  seabed  area,  as  well  as  the  interests  of  both  con- 
suming and  land-based  mineral  producing  countries,  especially  the  develop- 
ing countries  among  this  latter  group.  The  Commission  may  make  recom- 
mendations to  the  Council  regarding  1)  the  extent  of  the  seabed  area  or 
the  volume  of  the  area's  resources  which  would  be  made  available  for 
exploitation,  and  2)  other  measures  including  commodity  and  buffer  stock 
arrangements.  Any  State  Party  to  the  Convention  whose  "economy  substan- 
tially depends  on  the  export  of  minerals  and  other  products  originating  in 
its  territory  which  are  also  derived  from  minerals  under  exploitation  in  the 
Area"  may  bring  to  the  attention  of  the  Commission  a  situation  which  is 
likely  to  lead  to  a  substantial  decline  in  its  mineral  export  earnings. 
Accordingly,  the  Commission  is  to  investigate  the  situation  and  make 
recommendations  to  the  Council  [Art.    30]. 

Minerals  and  processed  substances  produced  by  the  Enter- 
prise are  to  be  marketed  without  discrimination,  but  the  Enterprize  may 
sell  its  products  at  prices  lower  than  international  market  prices  to  develop- 
ing   States,    especially  the  least   developed  among  them.      Otherwise,    such 
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products  are  to  be  offered  for  sale  at  not  less  than  international  market 
prices  [Annex  I,   Art.   4(e)]. 

United  States  Position 


The  United  States  has  expressed  opposition  to  proposals 
favoring  production  and  price  controls  or  which  limit  access  to  the 
resources  of  the  seabed  area.  The  United  States  has  maintained  that  such 
proposals  might  have  the  effect  of  decreasing  the  benefits  of  seabed  exploi- 
tation for  all  consumers.  In  the  view  of  the  United  States,  the  economic 
effects  of  seabed  operations  upon  developing  States'  economies  are  complex 
and  a  cautious  approach  on  this  issue  is  necessary  until  such  effects  are 
better  known.  Methods  should  be  sought  to  accommodate  the  concerns  of 
landbased  producers  who  are  clearly  harmed  by  seabed  production,  but  at 
the  same  time  consumers  of  goods  made  from  seabed  raw  materials  should 
be  protected  from  artificial  price  increases  [See  Hearings,  supra  at  878, 
880,    899  (1974)]. 

David  M.   Sale 
Legislative  Attorney 
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TO:                    Senate  Subcommittee  on  Minerals,   Materials,   and  Fuels 
^mmtmmmmi  n  ,L,i      ' 

FROM:  American  Law  Division 

SUBJECT:  Factual  Comparison  of  Part  II  of  the  Informal  Single  Negotiat- 
ing Text  of  the  Third  United  Nations  Conference  on  the  Law 
of  the  Sea  (Geneva  Session)  with  United  States  Proposals  Prior 
to  the  Geneva  Session 

Reference  is  made  to  your  request  concerning  the  above  sub- 
ject. The  comparison  which  follows  is  concerned  with  those  portions  of 
Part  II  of  the  Negotiating  Text  covering  areas  which  seem  to  be  of  sub- 
stantial interest;  i.  e.  transit  of  international  straits,  exclusive  economic 
zone,  continental  shelf,   and  living  resources  of  the  high  seas. 

For  the  United  States  position  on  these  matters  primary  re- 
ference has  been  made  to  the  United  States  Draft  Articles  For  A  Chapter 
on  the  Economic  Zone  and  the  Continental  Shelf,  United  Nations,  Third 
Conference  on  the  Law  of  the  Sea,  doc.  A/Conf.  62/c.  2/L.47,  8  August 
1974.  Where  appropriate,  the  Draft  Articles  have  been  supplemented  by 
1)  official  statements  of  the  United  States  delegation  contained  in  "Status 
Report  on  Law  of  the  Sea  Conference,  "  Hearings  Before  the  Subcommittee 
on  Minerals,  Materials,  and  Fuels  of  the  Committee  on  Interior  and  In- 
sular Affairs  of  the  U.S.  Senate,  93d  Cong. ,  2d  Sess.  (1974)  [Hereinafter 
cited  as  Hearings];  and  by  2)  the  United  States  Draft  Article  For  A  Chap- 
ter on  the  High  Seas-Living  Resources,  United  Nations,  Third  Conference 
on  the  Law  of  the  Sea,  doc.  A/Conf.   62/c.  2/L.  80,   23  August  1974. 
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No  effort  has  been  made  herein  to  assess  the  relative  policy 
merits  of  either  the  Negotiating  Text  or  the  United  States  proposals.  Ra- 
ther, we  have  attempted  to  present  a  factual  comparison  under  categories 
which  might  facilitate  a  policy  judgment.  It  may  also  be  noted  that  the 
paper  proposals  forming  the  basis  of  this  report  may  not  necessarily  re- 
flect the  degree  of  negotiating  flexibility  which  possibly  exists  at  the  pre- 
sent time. 
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I.     BREADTH  OF  THE  TERRITORIAL  SEA 
Negotiating  Text 

Coastal  State  sovereignty  is  to  extend  beyond  its  land  terri- 
tory and  internal  waters  to  a  belt  of  territorial  sea  not  to  exceed  12  nau- 
tical miles.  This  sovereignty  also  extends  to  the  superjacent  airspace 
over  the  territorial  sea  as  well  as  to  its  bed  and  subsoil  [Arts.   1  and  2], 

United  States  Position 

The  United  States  has  indicated  its  willingness  to  accept  a 
12  mile  territorial  sea  limit  as  long  as  there  is  also  treaty  recognition 
of  unimpeded  transit  of  international  straits  [Hearings  at  846,  870,  and 
886]. 

H.     PASSAGE  OF  INTERNATIONAL  STRAITS 
Negotiating  Text 

In  straits  used  for  international  navigation,  aU  ships  and  air- 
craft enjoy  a  right  of  "transit  passage,  "  which  is  defined  as  the  "freedom 
of  navigation  and  overflight  solely  for  the  purpose  of  continuous  and  ex- 
peditious transit  of  the  strait  between  one  area  of  the  high  seas  or  an 
exclusive  economic  zone  and  another  area  of  the  high  seas  or  an  exclusive 
economic  zone"  [Art.  38(1)  and  (2)].  Ships  and  aircraft  engaging  in  the 
right  of  transit  passage  are  required  inter  alia,  to  proceed  through  the 
strait  without  delay;    to  refrain    from  any  threat  or  use  of  force  against 
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the  strait  State  in  violation  of  the  Charter  of  the  United  Nations,  or  any 
activities  other  than  those  incident  to  normal  continuous  and  expeditious 
transit;  and  to  comply  with  existing  applicable  international  safety  regu- 
lations  [Art  39]. 

The  strait  State  is  permitted  to  designate  sealanes  and  pre- 
scribe traffic  separation  schemes  in  the  strait  where  necessary  to  pro- 
mote the  safe  passage  of  ships.  Proposals  of  the  strait  State  concerning 
these  matters  are  to  be  referred  to  the  competent  international  organiza- 
tion with  a  view  to  their  adoption.  Only  those  sealanes  and  traffic  se- 
paration schemes  agreed  to  by  the  strait  State  may  be  adopted  by  the 
international  organization.  The  strait  State  may  designate  or  prescribe 
the  sealanes  and  traffic  separation  schemes  after  this  agreement  has  been 
reached.     [Art.  40]. 

Laws  and  regulations  may  be  enacted  by  the  strait  State  con- 
cerning transit  passage  through  the  strait  with  respect  to  1)  the  safety 
of  navigation  and  the  regulation  of  marine  traffic  as  provided  in  Art. 
40,  2)  the  prevention  of  pollution,  giving  effect  to  applicable  international 
regulations,  3)  the  prevention  of  fishing,  and  4)  the  taking  on  board  or 
putting  overboard  of  any  commodity,  currency,  or  person  in  violation 
of  its  customs,  fiscal,  immigration  or  sanitary  regulations.  Such  laws 
are  to  be  nondiscriminatory  and  applied  so  as  not  to  deny,  hamper,  or 
impair  the  right  of  transit  passage  [Art.  41]. 
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United  States  Position 

While  the  United  States  has  favored  a  right  of  unimpeded  tran- 
sit through  and  over  straits  as  the  quid  pro  quo  for  acceptance  of  a  twelve 
mile  territorial  sea,  it  has  also  indicated  that  the  interests  of  strait 
States  should  be  protected.  The  security  interests  of  the  strait  State  can 
be  protected,  for  example,  by  limiting  the  right  of  transit  to  a  contin- 
uous and  expeditious  movement  through  and  over  the  strait,  with  an  ac- 
companying prohibition  against  threats  or  use  of  force  contrary  to  the 
Charter  of  the  United  Nations  [Hearings  at  886-887]. 

The  interest  of  the  strait  State  in  the  safety  of  navigation  can 
be  furthered,  in  the  United  States  view,  by  requiring  transiting  vessels 
and  aircraft  to  comply  with  applicable  international  safety  regulations. 
Moreover,  the  strait  State  should  be  allowed  to  propose  traffic  separa- 
tion schemes  where  necessary  to  promote  the  safe  passage  of  ships.  These 
schemes  would  go  into  effect  after  approval  by  a  competent  international 
organization  [Hearings  at  887]. 

Finally,  the  concern  of  the  strait  State  relating  to  pollu- 
tion may  be  met  by  requiring  transiting  vessels  to  comply  with  accept- 
ed international  regulations  and  by  permitting  the  strait  State  to  enforce 
against  violations  of  internationally  approved  traffic  separation  schemes. 
Where  damage  occurs  in  spite  of  safety  and  pollution  measures,  there 
should  be  adequate  provisions    for  compensation  [Hearings  at  887-888], 
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The  United  States  has  indicated  that  the  freedom  of  transit 
of  international  straits  must  extend  to  aircraft  as  well  as  to  ships.  While 
all  aircraft,  both  civil  and  State,  presently  enjoy  a  right  of  overflight 
above  high  seas  areas,  this  situation  would  be  altered  in  many  straits 
with  an  extension  of  the  territorial  sea  to  twelve  miles.  Reliance  upon 
the  Chicago  Convention  for  the  protection  of  overflight  rights  of  straits 
which  would  be  overlapped  by  a  twelve  mile  territorial  sea  would  be  in- 
sufficient since  not  all  States  are  parties  to  the  Convention,  the  Conven- 
tion itself  permits  certain  exceptions  to  unrestricted  overflight  of  terri- 
torial waters,  and  State  aircraft  are  not  covered  by  the  Convention's  pro- 
visions [Hearings  at  888-889]. 

III.     ECONOMIC  ZONE 
Negotiating  Text 

A.     Economic  Zone  Defined 

The  Negotiating  Text  recognizes  an  ocean  area  beyond 
and  adjacent  to  the  territorial  sea  known  as  the  exclusive  economic  zone. 
This  zone  is  not  to  extend  beyond  200  nautical  miles  from  the  baseline 
from  which  the  breadth  of  the  territorial  sea  is  measured  [Arts.  45(1) 
and  46]. 
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B.  Rights  of  Coastal  State  in  the  Economic  Zone 

In  the  exclusive  economic  zone  the  coastal  State  enjoys 
certain  rights  such  as  "sovereign  rights"  for  purposes  of  exploring,  ex- 
ploiting, conserving  and  managing  the  natural  resources  (whether  renew- 
able or  nonrenewable)  of  the  seabed  and  subsoil  and  the  superjacent  waters; 
"exclusive  rights  and  jurisdiction"  with  regard  to  the  establishment  and 
use  of  artificial  islands,  installations  and  structures;  "exclusive  juris- 
diction" regarding  other  activities  for  the  economic  exploitation  and  ex- 
ploration of  the  zone,  including  the  production  of  energy  from  the  water, 
currents  and  winds,  and  scientific  research;  and  "jurisdiction"  regarding 
the  preservation  of  the  marine  environment  including  pollution  control 
and  abatement  [Art.  45(1)].  In  general,  all  States  enjoy  the  freedoms 
of  navigation  and  overflight  and  other  internationally  lawful  uses  of  the 
sea  relating  to  navigation  and  communication  in  the  exclusive  economic 
zone  of  the  coastal  State  [Art.  47(1)]. 

C.  Artificial  Islands,  etc. 

T  he  coastal  State  has  the  exclusive  right  to  construct 
and  to  authorize  and  regulate  the  construction,  operation  and  use  of  ar- 
tificial islands,  installations,  and  structures  in  the  exclusive  economic 
zone.  The  coastal  State  may  also  establish  necessary  safety  zones  a- 
round  these  structures,  taking  into  account  applicable  international  stand- 
ards. Ships  of  all  nationalities  are  to  respect  these  safety  zones  [Art. 
48]. 
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D.  Scientific  Research 

Scientific  research  in  the  exclusive  economic  zone  must 
receive  the  approval  of  the  coastal  State.  Such  approval  is  not  to  be  with- 
held if  the  request  for  scientific  research  is  submitted  by  a  qualified  in- 
stitution. The  coastal  State  retains  the  right,  however,  to  participate 
or  to  be  represented  in  the  research.  The  results  of  the  research  are 
to  be  published  after  consultation  with  the  coastal  State  [Art.   49], 

E.  Conservation  of  Living  Resources 

The  coastal  State  is  to  determine  the  allowable  catch  of 
living  resources  in  its  exclusive  economic  zone.  Further,  it  is  to  take 
proper  conservation  and  management  measures  so  as  to  avoid  over-ex- 
ploitation and  to  maintain  or  restore  harvested  species  at  levels  which 
can  produce  the  maximum  sustainable  yield,  subject  to  relevant  environ- 
mental and  economic  considerations[Art.   50]. 

F.  Optimum  Utilization  of  Living  Resources 

Without  prejudice  to  the  foregoing,  the  coastal  State 
is  to  promote  the  optimum  utilization  of  the  living  resources  in  the  zone. 
Where  the  coastal  State  lacks  the  capacity  to  harvest  the  entire  allow- 
able catch,  other  States  are  to  be  given  access  to  the  surplus  through 
agreements,  subject  to  several  considerations  including  1)  the  signifi- 
cance of  the  renewable  resources  of  the  area  to  the  economy  of  the  coast- 
al State  and  to  its  other  national  interests;   2)  the  rights  of  land-locked 
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States  and  developing  States  who  are  especially  dependent  or  who  can  claim 
no  exclusive  economic  zone  of  their  own;  3)  the  requirements  of  develop- 
ing States  in  harvesting  part  of  the  surplus;  and  4)  the  need  to  minimize 
economic  dislocation  in  States  whose  nationals  have  habitually  fished  in 
the  zone  [Art.  51(1-3)].  Specific  regulations  which  the  coastal  State  may 
promulgate  in  the  exclusive  economic  zone,  and  with  which  foreign  fish- 
ing vessels  must    comply,    include  inter  alia    the  following  [Art.    51(4)]: 

1.  licensing  of  fishermen,  vessels,   and  equipment. 

2.  determining  the  species  which  can  be  caught  and 
fixing  catch  quotas. 

3.  regulating  seasons  and  areas  of  fishing;  the  types, 
sizes  and  amount  of  gear;  and  the  numbers,  sizes, 
and  types  of  fishing  vessels  that  may  be  used. 

4.  specifying  information  which  fishing  vessels  must 
furnish,    such  as  catch  and  effort  statistics  and 
vessel  position  reports. 

5.  requiring  and  regulating  specific  fisheries  re- 
search programs  and  the  placing  of  observors  or 
trainees  on  board  research  vessels. 

G.     Highly  Migratory  Species 

With  regard  to  highly  migratory  fish  species  the  coastal 
State  shall,  in  addition  to  taking  the  measures  already  noted,  cooperate 
with  other  States,  either  directly  or  through  international  organizations, 
to  ensure  Conservation  and  to  promote  the  optimum  utilization  of  the  spe- 
cies both  within  and  beyond  the  exclusive  economic  zone.  Nothing  in  the 
proposed  Convention  is  to  be  construed,  however,  to  restrict  the  right 
of  a  coastal  State  or  international  organization  to  prohibit,  regulate  and 
limit  the  exploitation  of  marine  mammals  [Art.  53], 
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H.    Anadromous  Species 

Coastal  States  in  whose  rivers  anadromous  stocks  ori- 
ginate are  given  the  "primary  interest  in  and  responsibility  for"  these 
stocks.  The  State  of  origin  is  to  ensure  conservation  of  this  species 
by  promulgating  appropriate  regulations  within  the  exclusive  economic 
zone  and  may,  in  consultation  with  other  States  who  fish  the  same  stock, 
establish  total  allowable  catches  for  stocks  originating  in  its  rivers. 
The  State  of  origin  shall  cooperate  in  minimizing  economic  dislocation 
in  other  States  fishing  for  the  same  stocks  and  shall  give  special  con- 
sideration to  such  States.  For  anadromous  stocks  beyond  the  exclusive 
economic  zone,  the  State  of  origin  and  other  concerned  States  are  to 
cooperate  by  agreement  for  purposes  of  enforcing  regulations.  Where 
anadromous  stocks  migrate  into  or  through  the  exclusive  economic  zone 
of  a  State  other  than  the  State  of  origin,  the  former  has  an  obligation  to 
cooperate  with  the  State  of  origin  regarding  conservation  and  management 
measures  [Art.  54]. 

I.       Rights  of  Land -Locked    and    Other    Special  States 

Land-locked  States  have  the  right  to  participate  in  the 
exploitation  of  the  living  resources  of  the  exclusive  economic  zones  of 
adjoining  States  on  an  equitable  basis.  The  conditions  of  such  partici- 
pation are  to  be  determined  by  agreement  among  the  States  concerned. 
If  the  land-locked  State  is  a  developed  country,  its  exploitation  rights  may 
be  exercised  only  within  the  exclusive  economic  zones  of  neighbor- 
ing   developed     coastal    nations    [Art.   57].      Developing    coastal    States, 
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whose  nutritional  needs  are  particularly  dependent  upon  exploitation  of 
the  exclusive  economic  zones  of  neighboring  States,  or  who  can  not  claim 
an  exclusive  economic  zone  of  their  own,  have  the  right  in  accordance 
with  appropriate  agreements,  to  participate  in  the  exploitation  of  the  ex- 
clusive economic  zones  of  other  States  in  the  region  or  subregion  [Art. 
58]. 

J.     Enforcement 

Pursuant  to  its  exercise  of  sovereign  rights  to  explore, 
exploit,  conserve  and  manage  the  living  resources  of  the  exclusive  eco- 
nomic zone,  the  coastal  State  is  entitled  to  certain  enforcement  rights 
to  insure  compliance  with  the  laws  and  regulations  it  adopts  in  accor- 
dance with  the  Convention.  Valid  enforcement  measures  include  board- 
ing, inspection,  arrest  and  judicial  proceedings.  The  right  of  the  coast- 
al State  to  take  these  enforcement  measures,  however,  is  subject  to  the 
conditions  that  1)  arrested  vessels  and  their  crew  are  to  be  promptly 
released  upon  the  posting  of  reasonable  bond  or  other  security;  2)  in 
the  absence  of  agreement  to  the  contrary,  penalties  for  violations  of  the 
coastal  State's  fisheries  regulations  in  the  exclusive  economic  zone  may 
not  include  imprisonment  or  any  other  form  of  corporal  punishment,  3) 
the  State  of  registry  is  to  be  promptly  notified  where  one  of  its  vessels 
has  been  arrested  or  detained  by  the  coastal  State.   [Art.  60], 
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United  States  Position 

A.  Economic  Zone  Defined 

The  United  States  proposal  recognizes  an  area  beyond 
and  adjacent  to  the  territorial  sea  of  a  coastal  State  known  as  the  econo- 
mic zone,  the  outer  limit  of  which  is  not  to  exceed  200  nautical  miles 
from  the  baselines  used  for  measuring  the  territorial  sea  [Arts.   1  and  2], 

B.  Rights  of  Coastal  State  in  the  Economic  Zone 

In  the  economic  zone,  the  coastal  State  exercises  juris- 
diction, sovereignty,  and  exclusive  rights  as  set  forth  more  specifical- 
ly below,  for  purposes  of  exploring  and  exploiting  the  renewable  and  non- 
renewable natural  resources  of  the  seabed,  subsoil,  and  superjacent 
waters.  The  coastal  State  also  exercises  other  rights  and  duties  in  the 
economic  zone  relating  to  preservation  and  protection  of  the  marine  en- 
vironment and  the  conduct  of  scientific  research  [Art.  1],  In  general, 
the  rights  of  freedom  of  navigation,  overflight,  and  other  rights  recogniz- 
ed by  the  general  principles  of  international  law  are  maintained  in  the 
economic  zone  [Art.  7]. 

C.  Artificial  Islands,  etc. 

The  coastal  State  has  the  exclusive  right  to  authorize 
and  regulate  the  construction,  operation  and  use  of  artificial  islands  and 
installations  relating  to  the  exploration  and  exploitation  of  natural  re- 
sources or  to  other  economic  purposes  in  its  economic  zone.  Where 
necessary,  reasonable  safety  zones  around  such  installations  may  also 
be  established  by  the  coastal  state  in  conformity  with  applicable  inter- 
national standards  [Arts.   3  and  28]. 
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D.  Scientific  Research 

Scientific  research  in  the  economic  zone  is  subject  to 
the  following  rights  of  the  coastal  State:  (a)  advance  notification  of  the 
proposed  research,  including  a  detailed  description  of  the  research  pro- 
ject; (b)  a  right  of  the  coastal  State  to  participate  directly  or  through 
an  international  organization  of  its  choice;  (c)  sharing  of  all  data  and 
samples  with  the  coastal  State;  (d)  assistance  to  the  coastal  State  in  in- 
terpreting the  results  of  the  research  project  in  a  manner  that  is  rele- 
vant to  the  coastal  State;  (e)  publication  as  soon  as  possible  of  the  signi- 
ficant research  results  in  an  open,  readily  available  scientific  publication; 
(f)  compliance  with  all  applicable  international  environmental  standards; 
and  (g)  flag  state  certification  that  the  research  will  be  conducted  in  ac- 
cordance with  the  treaty  by  a  qualified  institution  with  a  view  to  purely 
scientific  research  [Hearings  at  883]. 

E.  Conservation  of  Living  Resources 

In  general,  the  coastal  State  exercises  exclusive  rights 
for  the  purpose  of  regulating  fishing  within  its  economic  zone  [Art.  11]. 
In  ensuring  the  conservation  of  the  renewable  resources  within  its  econo- 
mic zone,  the  coastal  State  shall  establish  the  allowable  catch  and  take 
those  measures  which  are  designed  to  maintain  or  restore  harvested 
species  at  levels  which  can  produce  the  maximum  sustainable  yield,  tak- 
ing into  account  relevant  environmental  and  economic  factors.  Conser- 
vation measures  and  their  implementation  are  to  be  nondiscriminatory 
[Art.   12]. 
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F.  Optimum  Utilization  of  Living  Resources 

The  coastal  State  is.  also  to  ensure  the  full  utilization 
of  the  renewable  resources  within  the  economic  zone.  Where  these  re- 
sources are  not  fully  utilized  by  the  nationals  of  a  coastal  State,  the  na- 
tionals of  other  States  are  permitted  to  fish  for  that  portion  of  the  allow- 
able catch  not  fully  utilized,  subject  to  conservation  measures  adopted 
by  the  coastal  State  and  to  the  following  priorities:  (a)  States  that  have 
normally  fished  for  a  resource,  subject  to  the  extent  of  fishing  by  such 
States  and  the  necessity  to  reduce  such  fishing  in  order  to  increase  the 
harvesting  capacity  of  the  coastal  State;  (b)  States  in  the  region,  especial- 
ly land-locked  States  and  States  with  limited  access  to  living  resources 
off  their  coast;  (c)  all  other  States  [Art.  13]. 

G.  Highly  Migratory  Species 

Fishing  for  highly  migratory  species  is  to  be  regulated 
by  the  coastal  State  within  the  economic  zone.  Beyond  the  economic  zone 
regulation  is  by  the  State  of  nationality  of  the  vessel  pursuant  to  regula- 
tions established  by  an  appropriate  international  or  regional  fishing  or- 
ganization. The  organization  is  to  establish  the  allowable  catch  and  other 
conservation  measures  in  accordance  with  the  rights  enjoyed  by  the  coast- 
al State  under  Article  12  supra,  concerning  the  conservation  of  renewable 
resources  in  the  economic  zone.  Article  12  does  specify,  however,  that 
the  coastal  State,  in  determining  the  allowable  catch  and  other  conser- 
vation measures  in  its  economic   zone,    is    to    take  account  of  generally 
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agreed  global  and  regional  minimum  standards.  The  allocation  regula- 
tions of  the  organization  are  to  be  designed  for  full  utilization  of  the 
allowable  catch  and  equitable  sharing  by  member  States.  Such  regu- 
lations are  to  take  into  account  the  special  interests  of  the  coastal  State 
within  whose  zone  the  highly  migratory  species  are  caught  and  to  mini- 
mize adverse  economic  consequences  in  a  State  or  region. 

The  coastal  State  is  to  receive  reasonable  fees  for  high- 
ly migratory  fish  caught  by  foreign  vessels  in  its  economic  zone  [Art. 
19].  Nothing  in  the  proposals  relating  to  full  utilization  is  to  be  construed 
to  prevent  a  coastal  State  or  international  organization  from  prohibiting 
the  exploitation  of  marine  mammals  [Art.   20], 

H.    Anadromous  Species 

Fishing  for  anadromous  species  seaward  of  the  terri- 
torial sea,  whether  within  or  beyond  the  economic  zone,  is  prohibited  ex- 
cept as  authorized  by  the  State  of  origin  in  accordance  with  Article  12 
and  13,  supra.  Where  anadromous  species  migrate  through  the  internal 
waters  or  territorial  sea  of  another  State,  that  State  has  an  obligation 
to  cooperate  with  the  State  of  origin  in  the  conservation  and  utilization 
of  the  species  [Art.   18]. 

I.     Rights  of  Land-Locked  and  Other  Special  States 

Land-locked  States  are  privileged  to  fish  in  the  neigh- 
boring area  of  the  economic  zone  of  the  adjoining  coastal  State  on  the  basis 
of  equality  with  the  nationals  of  the  latter  and  in  accordance  with  agree- 
ment between  the  States  concerned  [Art.   15].     On  the  basis  of  recipiocity, 
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long  and  mutually  recognized  usage,  or  economic  dependence,  neighbor- 
ing coastal  States  may  allow  each  others'  nationals  the  right  to  fish  in 
a  specified  area  of  their  respective  economic  zones  [Art.  14].  An  inter- 
national register  of  independent  fisheries  experts  under  the  auspices  of 
the  Food  and  Agricultural  Organization  of  the  United  Nations  is  to  be  es- 
tablished so  that  any  developing  State  desiring  assistance  may  select 
such  experts  to  serve  as  fishery  management  advisers  [Art.  17], 

J.     Enforcement 

The  coastal  State's  enforcement  authority  with  respect 
to  its  laws  and  regulations  includes  the  power  to  inspect  and  arrest  both 
1 )  within  the  economic  zone  in  the  case  of  renewable  natural  resources 
and  2)  seaward  of  the  economic  zone  in  the  case  of  anadromous  species. 
Where,  however,  the  State  of  nationality  of  a  vessel  has  effective  pro- 
cedures for  punishing  vessels  fishing  in  violation  of  the  laws  and  regu- 
lations of  the  coastal  State,  the  vessels  are  to  be  delivered  promptly 
to  the  State  of  nationality  for  legal  proceedings.  The  coastal  State,  pend- 
ing disposition  of  the  case,  may  prohibit  the  foreign  vessel  from  fish- 
ing in  its  economic  zone.  Within  six  months  after  the  vessel  has  been 
delivered  to  the  State  of  nationality,  the  coastal  State  is  entitled  to  notice 
concerning  the  disposition  of  the  case. 
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The  coastal  State  may  inspect  and  arrest  foreign  ves- 
sels in  the  economic  zone  for  violating  the  regulations  adopted  by  in- 
ternational organizations.  The  procedures  for  arrest  and  inspection  by 
the  coastal  State  for  violations  of  the  regulations  of  the  international  or- 
ganization beyond  the  economic  zone  are  to  be  established  by  the  organi- 
zation. In  general,  arrested  vessels  and  their  crew  are  to  be  released 
upon  the  posting  of  reasonable  bond  or  other  security.  Only  the  State 
of  nationality  of  the  vessel  may  impose  imprisonment  or  other  forms  of 
corporal  punishment  for  fishing  violations  [Art.  21]. 

IV.     CONTINENTAL  SHELF 
Negotiating  Text 

The  continental  shelf  of  a  coastal  State  is  deemed  to  com- 
prise the  seabed  and  subsoil  of  the  submarine  areas  that  extend  beyond 
its  territorial  sea  throughout  the  natural  prolongation  of  its  land  terri- 
tory to  the  outer  edge  of  the  continental  margin.  Alternately,  the  con- 
tinental shelf  may  extend  to  a  distance  of  200  nautical  miles  from  the 
baselines  from  which  the  breadth  of  the  territorial  sea  is  measured  where 
the  outer  edge  of  the  continental  margin  does  not  extend  up  to  that  dis- 
tance [Art.   62]. 

The  coastal  State  exercises  sovereign  rights  over  its  contin- 
ental shelf  for  purposes  of  exploring  and  exploiting  the  natural  resources 
thereof.      These  sovereign  rights  are  exclusive  in  that  if  the  coastal  State 


1513 


CRS-16 

does  not  actually  explore  or  exploit  the  natural  resources  of  its  contin- 
tental  shelf,  no  one  else  may  undertake  these  activities  without  the  con- 
sent of  the  coastal  State.  The  natural  resources  which  may  be  the  sub- 
ject of  exploration  and  exploitation  consist  of  the  mineral  and  other  non- 
living resources  of  the  seabed  and  subsoil  and  living  organisms  belonging 
to  the  sedentary  species  [Art.  63].  The  rights  of  the  coastal  State  over 
its  continental  shelf  do  not  affect  the  legal  status  of  the  superjacent  waters 
or  the  airspace  above  those  waters  [Art.   64], 

All  States  are  entitled  to  lay  submarine  cables  and  pipelines 
on  the  continental  shelf.  The  coastal  State  may  not  impede  the  laying 
or  maintainance  of  such  cables  or  pipelines,  but  it  may  take  reasonable 
measures  regarding  the  exploration  and  exploitation  of  the  continental 
shelf  and  the  prevention  of  pollution  from  the  pipelines.  Moreover,  the 
delineation  of  the  course  for  the  laying  of  pipelines  is  subject  to  the 
consent  of  the  coastal  State.  The  coastal  State  also  retains  the  right  to 
establish  conditions  for  cables  and  pipelines  entering  its  territory  or 
territorial  sea  as  well  as  jurisdiction  with  regard  to  cables  and  pipelines 
constructed  or  used  for  the  exploration  and  exploitation  of  the  contin- 
tental  shelf  [Art.  65].  The  exclusive  right  of  the  coastal  State  to  con- 
struct and  to  authorize  and  regulate  the  construction,  operation,  and  use 
of  artificial  islands,  installations,  and  structures  in  its  exclusive  econo- 
mic  zone  applies  mutatis    mutandis    to    artificial    islands,     installations, 
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and  structures  on  the  continental  shelf  [Art.    66].      The  coastal  State  has 
the  exclusive     right     to     authorize     and    regulate    drilling    on   the    con- 
tinental shelf  for  all  purposes  [Art.  67]. 

The  coastal  State  is  to  make  payments  or  contributions  to  the 
International  Authority  at  a  specified  percentage  of  the  value  or  volume 
of  production  for  exploitation  of  the  non-living  resources  of  the  continental 
shelf  beyond  the  200  nautical  mile  limit  specified  in  Art.  62,  supra. 
The  extent  to  which  developing  nations  are  obliged  to  make  payments  and 
contributions  shall  be  determined  by  the  International  Authority.  Dis- 
tribution of  the  payments  and  contributions  received  by  the  Authority  is 
to  be  on  the  basis  of  equitable  sharing  criteria,  taking  into  account  the 
and  needs  of  developing  nations  [Art.    69]. 

The  requirement  of  coastal  State  consent  for  scientific  re- 
search undertaken  in  the  exclusive  economic  zone  applies  mutatis  mutandis 
to  research  concerning  its  continental  shelf. 

United  States  Position 

The  continental  shelf  of  a  coastal  State  is  deemed  to  com- 
prise the  seabed  and  subsoil  of  the  submarine  areas  adjacent  to  and  be- 
yond the  territorial  sea  to  the  limit  of  the  economic  zone  (i.  e.  200  nau- 
tical miles).  Beyond  this  limit,  the  continental  shelf  includes  the  sub- 
merged natural  prolongation  of  the  land  territory  of  the  coastal  State  to 
the  outer  limit  of  its  continental  margin  [Art.  22].  The  United  States 
has  indicated  that  provisions  are  needed  for  locating  and  defining  the  pre- 
cise limit  of  the  continental  margin  and  to  provide  for  a  precise  and  per- 
manent boundary  between  coastal  State  jurisdiction  and  the  international 
seabed  area  [Art.   23]. 
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The  coastal  State  exercises  sovereign  rights  over  the  con- 
tinental shelf  for  the  purpose  of  exploring  and  exploiting  its  natural  re- 
sources [Art.  22].  The  natural  resources  which  may  be  the  subject  of 
exploration  and  exploitation  consist  of  the  mineral  and  other  non-living 
resources  of  the  seabed  and  subsoil  and  living  organisms  belonging  to 
the  sedentary  species  [Art.  24].  The  rights  of  the  coastal  State  over  the 
continental  shelf  do  not  affect  the  legal  status  of  the  superjacent  waters 
or  the  airspace  above  those  waters  [Art.  45].  Those  provisions  of  the 
Convention  regarding  the  economic  zone  apply  mutatis  mutandis  to  the 
seabed  and  subsoil  of  the  continental  shelf  [Art.  26]. 

The  coastal  State  has  the  exclusive  right  to  authorize  and  re- 
gulate the  construction,  operation,  and  use  of  artificial  islands  and  in- 
stallations for  the  purpose  of  exploration  and  exploitation  of  natural  re- 
sources or  other  economic  purposes  on  the  continental  shelf.  These  ex- 
clusive rights  also  extend  to  any  installation  which  may  interfere  with  the 
exercise  of  the  rights  of  the  coastal  State.  T  he  coastal  State  may  also 
establish  necessary  and  reasonable  safety  zones  around  these  off-shore 
installations  [Art.  28].  Although  the  laying  or  maintenance  of  sub- 
marine cables  or  pipelines  on  the  continental  shelf  is  not  to  be  impeded, 
this  is  subject  to  the  right  of  the  coastal  State  to  take  reasonable  mea- 
sures for  the  exploration  and  exploitation  of  the  natural  resources  of  the 
continental  shelf.  The  jurisdiction  of  the  coastal  State  over  cables  and 
pipelines  which  are  constructed  or  used  for  the  exploration  or  exploita- 
tion of  its  continental  shelf,  or  which  enter  its  territory  or  territorial 
sea,  remains  unaffected  [Art.    29]. 
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With  regard  to  the  non-renewable  resources  of  the  continen- 
tal shelf,  the  coastal  State  is  to  comply  with  pre-existing  legal  arrange- 
ments which  it  has  made  with  other  contracting  States,  or  their  instru- 
mentalities or  nationals,  concerning  the  exploration  and  exploitation  of 
such  resources.  The  property  of  these  State  or  private  entities  is  not 
to  be  taken  except  for  a  public  purpose  on  a  non-discriminatory  basis  and 
with  adequate  provisions  at  the  time  for  prompt  payment  of  just  compen- 
sation in  an  effectively  realizable  form  [Art.  27(1)].  The  coastal  State 
is  also  to  make  payments  for  exploitation  of  non-renewable  resources 
seaward  of  the  territorial  sea  or  the  200 -meter  isobath,  whichever  is 
further  seaward,  to  be  used  for  international  community  purposes,  es- 
pecially for  the  benefit  of  developing  nations  [Art.   27(b)]. 

V.       HIGH  SEAS 

Negotiating  Text 

"High  seas"  is  deemed  to  encompass  all  parts  of  the  sea 
that  are  not  included  in  the  exclusive  economic  zone,  territorial  sea, 
or  internal  waters  of  a  State  [Art.  73].  All  States  have  the  right  for 
their  nationals  to  engage  in  fishing  on  the  high  seas  subject  to  1)  their 
treaty  obligations  and  2)  the  rights  and  duties  of  coastal  State  as  defined 
in  provisions  relating  to  the  exclusive  economic  zone  [Art.  103].  In 
addition,  all  States  have  the  duty  to  adopt,  or  to  cooperate  with  other  States 
in  adopting,  measures  for  their  nationals  as  may  be  necessary  for  the 
conservation  of  the  living  resources  of  the  high  seas.  States  whose  na- 
tionals exploit  identical  resources,    or  different  resources  in  the   same 
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area,  are  to  enter  into  negotiations  to  adopt  the  necessary  means  for 
conserving  the  living  resources  concerned  [Arts.  104-105].  In  deter- 
mining the  allowable  catch  and  other  conservation  measures  for  the  liv- 
ing resources  of  the  high  seas.  States  are  to  maintain  and  restore  har- 
vested species  at  levels  which  can  produce  the  maxim  sustainable  yield, 
consider  the  effects  upon  species  associated  with  or  dependent  upon  har- 
vested species,  contribute  and  exchange  relevant  scientific  information, 
and  insure  that  conservation  measures  and  their  implementation  do  not 
discriminate  against  the  fishermen  of  any  State  [Art.   106]. 

United  States  Position 

States  are  to  cooperate  with  each  other  in  the  exploitation 
and  conservation  of  living  resources  in  areas  beyond  the  economic  zone 
of  coastal  States.  Where  States  are  exploiting  identical  resources,  or 
different  resources  located  in  the  same  area,  they  shall  enter  into  fish- 
eries management  agreements  and  establish  appropriate  multilateral  fish- 
eries organizations.  States,  acting  individually  and  through  regional  and 
international  fisheries  organizations,  are  to  establish  allowable  catch  and 
other  conservation  measures  in  order  to  maintain  or  restore  harvested 
species  at  levels  which  can  produce  the  maximum  sustainable  yield,  tak- 
ing into  account  relevant  environmental  and  economic  factors  and  any 
generally  agreed  global  or  regional  minimum  standards.     States  are  also 
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to  take  account  of  the  effect  which  conservation  measures  have  on  spec- 
ies associated  with  or  dependent  upon  harvested  species,  exchange  rele- 
vant scientific  data  for  this  purpose,  and  ensure  that  conservation  mea- 
sures and  their  implementation  are  nondiscriminatory  [United  States  Draft 
Article  For  A  Chapter  on  the  High  Seas  Living  Resources,  United  Nations, 
Third  Conference  on  the  Law  of  the  Sea,  doc.  A/Conf.  62/C.  2/L.  80, 
23  August  1974].  / ", 

D  avid  M.  Sale 
Legislative  Attorney 
American  Law  Division 
August  15,   1975 
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MINING  RIGHTS  IN  THE  DEEP  SEABED 
Northcutt  Ely* 

Introduction 

The  subject  of  this  discussion  is  the  international  law  applicable  to 
the  acquisition  and  enjoyment  of  rights  to  mine  the  minerals  of  the  deep 
seabed  beyond  the  limits  of  national  jurisdiction.  —     The  discussion  is  keyed 
to  a  claim  filed  in  November   1974  with  the  State  Department  by  Deepsea 
Ventures,    Inc.  ,    giving  notice  of  discovery  of  a  deposit  of  manganese  nodules 


*Mr.    Ely  wishes  to  acknowledge  the  valued  assistance  of  his  associate, 
Robert  F.    Pietrowski,    Jr. 

1_/     By  the  expression  "limits  of  national  jurisdiction"  is  meant  the  geographical 
limit  of  the  exclusive  sovereign  rights  of  coastal  States  to  govern  the  explora- 
tion and  exploitation  of  the  mineral  resources  of  the  seabed  and  subsoil  in  areas 
adjacent  to  their  coasts.     This  sort  of  jurisdiction  extends  beyond  the  limits  of 
the  territorial  sea.     Under  existing  conventional  and  customary  law,   these 
limits,    in  the  author's  opinion,    are  coextensive  with  the  geomorphic  features 
of  the  continental  margin  abutting  the  particular  State's  coast,    i.  e.  ,   the  con- 
tinental shelf,    continental  slope,    and  a  "grey  area"  encompassing  the  portion 
of  the  continental  rise  landward  of  the  junction  between  the  rocks  of  the  con- 
tinent and  those  of  the  abyssal  ocean  floor.     This  corresponds  with  the  concept 
of  "prolongation  of  the  land  territories"  of  the  coastal  State  articulated  by  the 
International  Court  of  Justice  in  the  North  Sea  Continental  Shelf  Cases,  /T9697 
I.C.  J.    3.     Under  some  of  the  proposals  now  current  in  the  Law  of  the  Sea  nego- 
tiations, the  corresponding  limits  of  national  jurisdiction  would  be  the  seaward 
limits  of  the  continental  margin  (not  yet  specifically  defined),    or  200  nautical 
miles  from  the  baseline    from  which  the  breadth  of  the  territorial  sea  is  meas- 
ured.    Some  proposals  would  encompass  whichever  of  these  two  areas  is 
greater.     For  purposes  of  the  present  discussion,    it  makes  no  difference  what 
the  limits  of  national  seabed  jurisdiction  are  taken  to  be,    because  the  seabed 
resource  in  question  is  assumed,    by  hypothesis,   to  be  seaward  of  all  such  limits. 
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within  stated  coordinates   in  the  deep  seabed  of  the  Pacific  beyond  the  limits 
of  national  jurisdiction  of  any  State,    and  asking  diplomatic  protection.-'   The 
issues  discussed,    however,    are  of  general  application. 
The  presentation  will  be  in  the  following  order: 
(i)  The  nature  of  the  resource; 

(ii)  The  significance  of  seabed  hard  minerals  to  the  United  States; 
(iii)  The  availability  of  the  resource  under  present  international  law,    with 
particular  reference  to  the  procedure  followed  in  the  case  of  Deepsea  Ventures' 
discovery; 

(iv)  The  current  Law  of  the  Sea  negotiations,    and  the  potential  effect  of  a 
treaty  on  the  availability  of  minerals  from  the  deep  seabed. 

(v)  Finally,    an  evaluation  of  alternatives  to  a  general  Law  of  the  Sea  treaty. 
When  we  talk  about  seabed  mining,   we  are  dealing  with  the  latest  in  the 
evolution  of  a  very  long  history  of  relationships  between  consumers,    govern- 
ments,   landowners  and  miners.     In  1912,    Herbert  Hoover  and  his  wife,    Lou 
Henry  Hoover,   translated  Agricola's  classic  mining  law  treatise,    De  Re  Metal- 
lica,  1/ into  English.     Mr.    Hoover  added  a  footnote  of  his  own,    observing: 


2/    The  writer  participated  in  the  preparation  and  filing  of  that  notice,   and 
7endered  an  opinion  to  Deepsea  Ventures  November  14,    1974,   which  accom- 
panied it,    and  was  made  public.     This  paper,    in  all  other  respects,    states 
the  author's  personal  views,    and  no  client  is  responsible  for  them. 

3/    Agricola,    De  Re  Metallica    8%  n.  6  (H.    8t  L.  H.    Hoover  tranel.    1912). 
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"There  is  no  branch  of  the  law  of  property,    of  which 
the  development  is  more  interesting  and  illuminating  from 
a  social  point  of  view  than  that  relating  to  minerals.     Unlike 
the  land,    the  minerals  have  ever  been  regarded  as  a  sort  of 
fortuitous  property,    for  the  title  of  which  there  have  been 
four  principal  claimants  - -that  is,    the  Overlord,    as  repre- 
sented by  the  King,    Prince,    Bishop,    or  what  not;  the  Community 
or  the  State,    as  distinguished  from  the  Ruler;  the  Landowner; 
and  the  Mine  Operator,   to  which  class  belongs  the  Discoverer. 
The  one  of  these  that  possessed  the  dominant  right  reflects  vividly 
the  social  state  and  sentiment  of  the  period.     The  Divine  Right 
of  Kings;  the  measure  of  freedom  of  their  subjects;  the  tyranny 
of  the  land-owning  class;  the  rights  of  the  Community  as  opposed 
to  its  individual  members;  the  rise  of  individualism;  and  finally, 
the  modern  return  to  more  communal  view,    have  all  been  reflected 
promptly  in  the  mineral  title.     Of  these  parties  the  claims  of  the 
Overlord  have  been  limited  only  by  the  resistance  of  his  subjects; 
those  of  the  State  limited  by  the  landlord;  those  of  the  landlord  by 
the  Sovereign  or  by  the  State;  while  the  miner,    ever  in  a  minority 
in  influence  as  well  as  in  numbers,    has   been  buffeted  from  pillar 
to  post,    his  only  protection  being  the  fact  that  all  other  parties 
depended  upon  his  exertion  and  skill.  "    (Emphasis  added.) 

While  the  miner's  position  on  land,    vis-a-vis  the  overlord,   the  State,    and 
the  landlord,    has  changed  very  little  since  Mr.    Hoover  wrote  that  passage, 
when  the  miner  goes  beneath  the  sea  and  beyond  the  territorial  jurisdiction  of 
a  State,    he  encounters  a  new  set  of  forces.     One  is  the  amorphous  but  formid- 
able jellyfish  consisting  of  the  general  body  of  international  law.     The  other  is 
a  ravenous  shark  attracted  by  the  miner's  first  tentative  undersea  movements. 
It  might  aptly  bear  the  sobriquet  of  "Jaws,"  but  is  known  more  formally  as  the 
International  Seabed  Resource  Authority,    now  being  structured,    not  in  Holly- 
wood,   but  in  another  never-never  land. 
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1  .      The  nature  of  the  resource 

We  are  talking  here  primarily  about  manganese  nodules,    and  sec- 
ondarily about  hydrocarbons. 
A.     Manganese  nodules 

Manganese  nodules,    as  we  all  think  we  know,  are  strange  potato-shaped 
concretions  of  metal  oxides,    primarily  manganese,    silica,     iron,    copper, 
cobalt,    and  nickel.     They  range  in  size  from  marbles  up  to  grapefruit. 
When  sliced  through  the  center,    they  resemble  gallstones,    in  that    a 
large  number  of  thin  concentric  shells  are  seen  to  have  been  deposited 
around  a  central  nucleus  of  some  quite  different  material,    often  a  grain  of 
sand  or  a  piece  of  shell.      They  lie  on  the  surface  of  the  seabed  in  popula- 
tions of  varying  density,    covering  as  much  as  60  percent  of  the  area  in 
some  deposits.     These  deposits  are  scattered  over  literally  thousands 
of  square  miles  of  the  seabed  in  the  Pacific,    Indian,   and  some  other 
oceans,    usually  in  very  deep  water.     Depths  of  the  order  of  15,  000  feet  are 
not  uncommon.     The  total  quantity  of  seabed  nodules  has  been  estimated,   on 
a  very  approximate  basis,    to  be  in  the  trillions  of  tons.     There  seems  to  be 
a  tendency  for  these  populations  to  be  most  dense  in  the  vicinity  of  sea 
mounts,   which  are  like  isolated  mountain  peaks  that  do  not  reach  the  surface. 
As  to  why  and  how  the  nodules  were  formed,    I  have  yet  to  hear  an  expert 
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give  an  explanation  that,    as  a  layman,    I  could  understand  and  believe, 
or  that  his   fellow  experts  would  applaud. 

Two  things  do  seem  to  be  proved,   however.     The  first  is  that 
technology  now  exists  to  harvest  the  nodules  and  raise  them  vertically 
through  several  miles  of  water  to  ships  on  the  surface.      The  second  is 
that  technology  now  exists  to  refine  the  nodules  and  separate  out  the  metals 
that  they  contain,    primarily  as  on-shore  operations.      In  both  respects  the 
techniques  are  proprietary.     They  have  been  developed  by  American  com- 
panies,   several  of  which  now  have  foreign  companies  as  associates  in 
one  relationship  or  another. 

Some  nodules  contain  a  score  or  more  metals,    but  those  of  pri- 
mary importance  to  the  American  economy  are  manganese,    copper, 
nickel,    and  cobalt.     I  will  come  to  their  degree  of  importance  in  a  moment. 

Some  features  of  the  production  problem  need  to  be  identified  more 
specifically  before   we  discuss  the  legal  problems  that  they  generate. 

Item:     The  legal  problem  is  not  how  to  police  a  gold  rush,   where 
competitors  can  be  expected  to  try  to  jump  each  other's  claims.     Quite 
the  contrary.     The  topography  of  the  seabed  is  such  that,    after  discovery  of 
a  promising  mine  site,    prolonged,    detailed  mapping,    by   very    sophisticated 
methods     is  necessary  before  the   mining  equipment  can  be  designed  for 
that  particular  area.     One  must  know  what  the  gradients  are,   where  the 
canyons  are  located,    what  obstacles  must  be  avoided,   what  weight  the 
underlying  ooze  will  support,   what  distribution  of  weight  is   required,   what 
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kind  of  force  is  to  be  applied  from  the  surface,    how  the  harvesting 
mechanism  can  best  be  guided,    how  the  surface  vessel  is  to  be  kept  in 
position,    what  kinds  of  accidents  to  seabed  equipment  and  lifting  mechan- 
isms must  be  provided  against,   and  so  on. 

Item:  The  metallurgical  problems  involved  in  refining  nodules 
of  different  deposits  located  only  a  few  hundred  miles  apart  may  differ 
so  completely  as  to  render  the  refining  process  that  is  developed  for  the 
one  uneconomical  for  the  other.  Huge  investments  are  required.  The 
production  equipment  for  a  single  deposit,  at  present  prices,  may  coit 
$200  million  to  $300  million.  The  specialized  refining  for  that  deposit 
may  cost  another  $150  million. 

The  last  thing  in  the  world  that  an  investor  wants  is  to  discover 
that  he  has  been  spending  his  money  on  a  deposit  that  someone  else  claims, 
when  there  are  plenty  of  free  areas  available.     What  he  does  need  is  public 
disclosure  of  the  location  of  all  claims,    not  so  that  he  can  go  there  and 
poach,   but  so  that  he  can  avoid  those  areas.     Conversely,    he  needs  a  system 
that  will  give  him  protection  for  a  discovery,    so  that  others  will  not  inadver- 
tently invade  it.     I  use  the  word  inadvertently  deliberately,    for  the  reasons 
I  have  stated. 

Moreover,  the  cost  of  these  operations  is  such  that  less  than  a  dozen 
will  probably  be  operational  within  the  next  decade  and  a  half.  In  the  nature 
of  things,    they  will  be  widely  scattered. 

There  is  no  urgent  international  administrative  problem. 
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Another  comment  or  two,    before  we  leave  the  physical  problem. 

The  first  is  as  to  size  and  duration  and  productivity  of  the  operation. 
It  seems  to  be  generally  agreed,    by  those  who  are  spending  their  money  on 
research,    that  the  economic  size  of  each    operation  will  be  geared  to  the 
gathering    of   up    to    three  million  tons   of  nodules  per  year,    and  that  the 
commercial  operation    should  continue  for  some  40  years.      This,    related 
to  average  population  densities,    requires  a  production  area  of  some  30,000 
square  kilometers,    and,    in  turn,   a  preliminary  exploration  area  of  about 
60,000  square  kilometers. 

The  second  relates  to  environmental  impact.     As  the  nodules  lie  on 
the  surface  of  the  seabed,    the  gathering  operation  is  not  at  all  like  an 
open  pit  copper  mine.     When  the  nodules  are  all  scooped  up,    the  seabed 
will  look  much  as  it  did  before.      From  an  environmental  viewpoint,    it  would 
seem  a  good  deal  better  to  mine  copper  from  the  deep  seabed  in  this  tem- 
porary scraping  operation,    thousands  of  miles  from  shore,    than  from  an 
open  pit  in  Montana  or  Arizona,    which  will  be  a  permanent  new  feature  of 
the  landscape. 

The  third  comment  relates  to  timing.     We  are  assured  that  the 
technology  of  nodule  recovery  and  refining  has  progressed  to  the  point 
where  capital  is  available  in  the  amounts  required  to  finance  the  costly 
mapping,    exploration  and  evaluation  of  the  sites  already  discovered,    and 
construction  of  preliminary  pilot-plant  refinery     operation.     Most  of  the 
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first  stages  can  be  commenced  in  a  matter  of  months,    to  be  followed  by 
full-scale  operations  in  a  few  years.      The  hurdles  are  not  technological, 
but  legal,    as  we  shall  see. 
B.     Hydrocarbons 

Hydrocarbons,   we  have  been  taught,    occur  in  sedimentary  deposits. 
The  submarine  reservoirs,   we  have  also  been  told,    are  situated  primarily 
on  the   margins  of  the  continents  and  in  the  beds  of  the  marginal  or  semi- 
enclosed  seas  of  the  world.      These  are  the  areas  which  are  or  will  become 
subject  to  exclusive  coastal  State  authority,    and  are  therefore  excluded  from 
our  present  inquiry. 

But  the  reports  of  the  National  Petroleum  Council—     indicate  the 
probable  existence  of  some  important  hydrocarbon  deposits  in  the  areas 
seaward  of   national  jurisdiction.     It  is   reported  that  the  technology  for 
finding  and  producing  oil  in  some  parts  of  the  ocean  depths  up  to  3,000 
feet  is  in  an    advanced  state  of  development,    and  will  probably  be  ready 
for  use  in  the  mid-80' s.      The  deep  sea  jurisdictional  problem  with  respect 
to  hydrocarbons  is  less  pressing  than  it  is  with  respect  to  hard  minerals 
only  because  the  continental  margins,    in  which  the  jurisdictional  issue  is 
almost  completely  resolved  in  favor  of  the  coastal  State,    are  much  more 
attractive  from  the  viewpoint  of  cost  than  is  the  deep  seabed.     Thus  it  can 
be  said  that  the  petroleum  industry  has  an  interest  in  resolving  the  deep 


4/     E.  g.  ,  National  Petroleum  Council,     Ocean  Petroleum  Resources,    Fig.    1, 
Table  4,    p.    19  (1975). 
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seabed  jur Lsdictional  problem  whLch  is  parallel  with  that  of  the  hard 
mineral  industry,    but  which  is  less  urgent,    for  the  reasons  that  I  have 
stated.     Accordingly,    the  present  discussion  will  deal  mainly  with 
hard  minerals. 
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2.      The  significance  of  seabed  hard   minerals  to  the  United  States 

At  the  present  time,   the  United  States  is  dependent  on  foreign  sources 
for  95  percent  of  its  manganese,    74  percent  of  its  nickel,    20  percent  of  its 
copper,    and  98  percent  of  its  cobalt  requirements.     In  1974,    imports  of  these 
four  minerals  alone  contributed    900  million  dollars  to  the  U.S.    balance  of 
payments  deficit. 

Domestic  demand  for  manganese,  nickel,  copper,  and  cobalt  is  fore- 
cast to  increase  at  annual  compound  rates  of  2  percent,  3  percent,  3.  5  percent, 
and  2.  6  percent,  respectively,  through  1980,  indicating  a  doubling  of  demand 
in  about  one  generation.  Since  domestic  reserves  of  these  minerals  are  already 
inadequate  to  meet  U.S.  demand  (indeed,  the  United  States  has  no  manganese 
reserves),  this  increased  demand  will  have  to  be  met  by  supplies  originating 
outside  of  the  United  States.  But  the  world  demand  is  also  increasing,  and  is 
expected  to  treble  by  the  end  of  this  century. 

Nothwithstanding  this  projected  increase  in  demand,    the  U.S.  Depart- 
ment of  the  Interior  has  estimated  that  by  a  date  as  early  as   1990  the  United 
States  can  be  self-sufficient  in  nickel,    copper,    and  cobalt,    and  can  reduce 
imports  of  manganese  to  23  percent  of  consumption,    provided  that  American 
companies  go  forward  with  their  deep  sea  mining  operations  now. 

On  the  other  hand,    if  American  companies  are  unable  to  proceed  with 
their  deep  sea  mining  operations,    and  the  United  States  continues  to  be  depen- 
dent on  foreign  sources  for  manganese,    nickel,    copper,    and  cobalt,    the  economic 
welfare  and  national  security  of  the  United  States  will  be  in  jeopardy.     As  we 
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shall  see,   the  obstacles  which  stand  In  the  way  of  substantial  American  self- 
sufficiency  in  these  minerals  are  not  found  in  the  existing  law  of  the  sea, 
but  in  the  threat  of  creation  of  a  new  international  regime  which  will  throttle 
this  infant  industry  before  it  leaves  the  cradle. 

The  importance  of  these  minerals  to  the  United  States  is  manifest. 
Manganese,    nickel,    and  cobalt  are  important  in  the  manufacture    of  steel; 
copper  is  a  basic  industrial  metal.     There  are  no  satisfactory  substitutes  for 
manganese  or  nickel  in  their  primary  uses.     Nickel  is  the  only  satisfactory 
substitute  for  cobalt.     Substitutes  exist  for  some,    but  not  all,    uses  of  copper. 

The  dangers  inherent  in  our  present  supply  deficits  for  these  minerals 
are  also  obvious.     We  should  have  learned  from  the  OPEC  experience.      But 
the  same  arguments  that  were  used  in  1970  to  support  the  contention  that 
OPEC  would  never  be  an  effective  cartel  -5'    are  being  put  forth  today  to  support 
the  proposition  that  the  hard  mineral  exporting  nations  will  never  be  able  to 
effectively  control  prices  and  production. 

Production  and  reserves  of  manganese,    nickel,    copper  and  cobalt  are 
concentrated  in  even  fewer  countries  than  are  production  and  reserves  of 
petroleum.     Five  nations  control  99  percent  of  the/free  world's  manganese 
reserves;  two  nations  control  66  percent  of  the  free  world's  nickel  reserves; 


Si    See,    e.  g.  ,    The  Oil  Import  Question:  A  report  on  the  relationship  of  oil 
imports  to  the  national  security  by  the  Cabinet  Task  Force  on  Oil  Import 
Control,    para.    204(c),    p.  21  (Feb.    1970);  Charles  River  Associates,   An 
Analysis  of  the  United  States  Oil  Import  Quota  95  (1970). 
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six  nations  control  75  percent  of  the  free  world's  copper  reserves;  and 
five  nations  control  99  percent  of  the  free  world's  cobalt  reserves.— 
And,    as  in  the  case  of  petroleum,    increased  world  demand  and  competition 
among  buyers  has  eroded  the  bargaining  power   of  the  buyers  relative  to  that 
of  the  mineral  exporting  governments.     Moreover,    the  very  nations  which 
presently  supply  the  U.S.    hard  minerals  deficit  have  repeatedly  expressed 
their  intentions  to  maximize  revenues  from  mineral  exports. 

At  its  29th  session,   the  United  Nations  General  Assembly  adopted  a 

7/ 

resolution  entitled,    "The  Charter  of  Economic  Rights  and  Duties  of  States." 

Article  5  of  this  resolution  provides: 

"All  States  have  the  right  to  associate  in  organizations 
of  primary  commodity  producers  in  order  to  develop  their  nation- 
al economies,    to  achieve  stable  financing  for  their  development 
and,    in  pursuance  of  their  aims,    to  assist  in  the  promotion  of  sus- 
tained growth  of  the  world  economy,    in  particular  accelerating 
the  development  of  developing  countries.     Correspondingly  all 
States  have  the  duty  to  respect  that  right  by  refraining  from  apply- 
ing economic  and  political  measures  that  would  limit  it.  " 

Thus,    the  resolution  asserts  (1)  a  positive  right  to  form  commodity 

cartels,   and  (2)  a  correlative  duty  not  to  resist  the  objectives  of  such  cartels. 

Other  of  the  resolution's  provisions  make  clear  that  the  right  asserted  in 

Article  5  is  intended  to  attach  only  to  the  developing  countries,   while  the  duty 

asserted  in  that  article  is  meant  to  bind  the  developed  nations.     For  example, 


6_/  U.S.    Department  of  the  Interior,    Commodity  Data  Summaries  1975  (1975). 
7/A/RES/3281  (XXDC)  (January  15,    1975). 
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Article   14  provides  in  part: 

".    .    .    States  shall  take  measures  aimed  at  securing  additional 
benefits  for  the  international  trade  of  developing  countries  so 
as  to  achieve  a  substantial  increase  in  their  foreign  exchange 
earnings,   the  diversification  of  their  exports,   the  acceleration 
of  the  rate  of  growth  of  their  trade,    taking  into  account  their 
development  needs,    an  improvement  in  the  possibilities  for 
these  countries  to  participate  in  the  expansion  of  world  trade 
and  a  balance  more  favourable  to  developing  countries  in  the 
sharing  of  the  advantages  resulting  from  this  expansion,   through, 
in  the  largest  possible  measure,    a  substantial  improvement  in 
the  conditions  of  access  for  the  products  of  interest  to  the  develop- 
ing countries  and,    wherever  appropriate,    measures  designed  to 
attain  stable,    equitable  and  remunerative  prices  for  primary  pro- 
ducts. " 

Article  24  provides: 

"All  States  have  the  duty  to  conduct  their  mutual  economic 
relations  in  a  manner  which  takes  into  account  the  interests  of 
other  countries.     In  particular,    all  States  should  avoid  prejudic- 
ing the  interests  of  developing  countries." 

And  Article  28  provides: 

"All  States  have  the  duty  to  co-operate  in  achieving  adjust- 
ments in  the  prices  of  exports  of  developing  countries  in  relation 
to  prices  of  their  imports  so  as  to  promote  just  and  equitable  terms 
of  trade  for  them,    in  a  manner  which  is   remunerative  for  producers 
and  equitable  for  producers  and  consumers." 

The  Charter  of  Economic  Rights  and  Duties  of  States  is  important  here 

because  it  articulates  the  aspirations  of  the  mineral  exporting  nations.     Of 

8/ 
the  nine  countries  —  which  presently  supply  more  than  90  percent  of  U.S.    im- 
ports of  manganese,    nickel,    copper,    and  cobalt,    not  one  joined  with  the  United 
States  to  vote  against  the  resolution.     In  general,   these  nations,    like  the  OPEC 


_8/     Brazil,    Canada,    Chile,    Finland,    Gabon,    Norway,    Peru,    South  Africa,    and 
Zaire. 
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nations,    seek  absolute  control  (i.  e.  ,  free  from  any  meaningful  contract  restric- 
tions) over  the  production  and  prices  of  their  commodities.     This  point  of  view, 
while  understandable,    is  nevertheless  inimical  to  United  States  interests.     Its 
prevalence  among  the  mineral  exporting  nations  of  the  world  underscores  the 
need  for  American  companies  to  begin  deep  sea  mining  operations  as  soon  as 
possible. 
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3.     The  legal  and  political  prerequisites    to  a  successful  ocean 
mining  industry 

If  deepsea  mining  production  and  refining  technology  has   reached  the 
point  where  this   industry  is   ready  to  proceed,    and  the  Nation's  thirst  for  the 
four  major  seabed  minerals  is  as  serious  as  the  foregoing  figures  make  it  out 
to  be,    what  additional  problems  stand  in  the  way  of  success?     What  assurances 
does  the  industry  need? 

It  needs,    in  this  new   environment,   what  every  mining  venture  has 
always  needed,    a  combination  of  the  following  factors: 

First,    a  right  to  freely  explore  areas  not  owned  by  others. 

Second,    if  a  discovery  of  a  mineral  deposit  is  made,   the  exclusive 
right  to  evaluate  and  utilize  that  deposit. 

Third,    security  of  tenure,   that  is,    a  right  to  be  protected  against  loss 
of  the  discovered  deposit,    either  in  consequence  of  "poaching"  by  a  competitor, 
or  seizure  by  a  sovereign.     Historically,    the  industry  has  wanted  its   security 
of  tenure    to  be  evidenced  by  a  piece  of  paper  issued  by  a  sovereign,    or  by 
a  landowner  whose  title  the  sovereign  recognizes. 

Fourth,    freedom  to  take  away  and  use  or  sell  the  recovered  minerals. 

Fifth,    freedom  from  governmental  restrictions  on  production  or  prices, 
which  may  make  the  operation  uneconomic. 

Sixth,    knowledge,    in  advance  of  investment,    of  the  probable  range  of 
burdens  of  taxation  and  other  elements  of  "governmental  take,  "  so  that  the 
miner's  investment  will  not  be  rendered  worthless  by  an  uncompensated  change 
in  the  rules  after  the  investment  is  irrevocably  committed. 


1537 


Other  assurances  may  be  sought,    but,    given  these  six  in  reasonable 
degree,    the  mining  industry  has  historically  been  willing  to  venture  its  capital 
in  this  highly  risky  business.      The  problem  has  always   been,    as   it  is  here, 
how  to  attract  capital,   which  is   required  by  the  mining  industry  in  very  large 
amounts  per  unit  of  production.     This  requires   reasonable  assurance  that  a 
profit,    large  in  comparison  with  risk-free  investments,    will  be  realized  in 
addition  to  amortizing  a  very  high  investment  during  the  limited  life  of  the 
mineral  deposit.     With  respect  to  manganese  nodules,   the  financial  risk  is 
obviously  increased  enormously  by  the  physical  problem  of  finding  and  produc- 
ing minerals  under  a  wet  and  shifting  overburden  of  some  three  miles  of  salt 
water,    and  lifting  these  minerals  to  the  surface  by  means  of  operations  con- 
ducted in  the  teeth  of  all  of  the  perils  of  the  sea. 

So  much  for  necessary  rights.     How  about  the  miner's  correlative 
obligations?     The  historical  ones  have  been  these,    as  Mr.    Hoover's  note  to 
De  Re  Metallica  pointed  out: 

First,   the  miner,    as  in  the  case  of  any  industrial  operations,    must  pay 
taxes  to  the  government  or  governments  having  jurisdiction  over  the  operation. 
This  jurisdiction  may  be  in  personam,    as  lawyers  say,    that  is,    the  right  of  a 
government  to  tax  its  nationals,    whether  or  not  they  are  operating  within  the 
national  territory.     Or  it  may  be  taxation  in  rem,   that  is,    taxes  of  one  sort  or 
another  resting  on  the  jurisdictional  basis  that  the  operation,    regardless  of 
nationality  of  its  owners,    is  carried  on  within  the  jurisdiction  of  the  taxing  State. 
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Second,   the  miner  is  subject  to  an  obligation  to  pay  compensation  to 
the  owner  of  the  minerals  for  the  right     to  mine  them.     This  may  take  the 
form  of  royalties  on  production,    or  surface  rentals,    or  hybrids  of  these. 
Where  the  owner  of  the  minerals  is  not  the  State,    this  obligation  is  naturally 
quite  distinct  from  the  obligation  to  pay  taxes.     Where  the  owner  of  the  minerals 
is  the  State,    the  two  obligations  can  become  quite  blurred.     Indeed,   the  trend 
in  recent  petroleum  legislation  has  been  to   meld  together  the  equity  interest 
of  the  miner,   the  proprietary  interest  of  the  State,    and  the  State's  taxing  power 
as  sovereign,    and  to  produce,    as  a  resultant  of  these  forces,    arrangements  in 
the  nature  of  joint  ventures,    or  participation  agreements,    or  working  contracts 
in  which  the  company,    as  the  sovereign's  agent,    is  paid  in  oil.     These  devices 
are  all  premised  on  the  government's  ownership  of  the  resource,    a  premise 
lacking  in  the  areas  of  the  deep  seabed  beyond  the  limits  of  national  jurisdiction. 

Third,   we  can  now  add  an  obligation  of  more  recent  recognition:    to 
operate  with  the  minimum  practicable  damage  to  the    environment.      But,    cor- 
relatively,   the  miner  is  entitled  to  know  the  character  and  extent  of  this  restric- 
tion before  he  makes  his  irrevocable  financial  commitment. 

Fourth,    the  miner  is  subject  to  the  State's  police  power,    exercised  for 
the  protection  of  its  citizens'  health  and  safety  (including,    of  course,   the  labor 
force  of  the  mine),    and  for  the  protection  of  the  mineral  deposit  against  waste-- 
a  power  developed  and  confirmed  in  the  statutes  and  cases  dealing  with  petroleum 
operations.     It  goes  without  saying  that  this  industry  is  also  subject  to  all  the 
laws  that  apply  to  other  businesses,    including  the  antitrust  laws,    and  those 
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governing  production,    transportation,    refining,    and  sale  of  all  industrial 
materials. 

I  propose  cow  to  consider  how  these  essential  rights  and  obligations 
of  the  miner  can  best  be  balanced  and  regulated  when  the  mineral  deposit 
is  beyond  the  limits  of  national  jurisdiction. 

Three  facets  of  this  problem  suggest  themselves:    (1)  the  situation  under 
existing  international  law,    (2)  the  current  treaty  proposals,    and  (3)  possible 
alternatives  to  a  treaty,    if  the  existing  international  law  is  to  be  changed  or 
supplemented. 

As  we  shall  see,    under  the  existing  law  of  the  sea,   the  deep  seabed 
minerals  are  not  subject  to  the  sovereignty  or  ownership  of  any  State,    and  so 
no  State  can  hold  the  consumers  of  the  world  at  ransom  for  the  right  of  access 
to  them.     And,    as  we  shall  further  see,   the  sharp  issue  in  the  pending  treaty 
negotiations  is  whether  this  freedom  of  the  seas  shall  be  supplanted  by  sub- 
jecting these  minerals  to  control  by  a  new  sort  of  multi-national  sovereignty, 
with  the  result  that  access  to  these  minerals,    like  petroleum,    must  be  obtained 
on  terms  set  by  a  cartel  of  governments. 


1540 


4.      The  Deepsea  Ventures  Mining  Claim 

The  problems  just  stated  were  put  into  sharp  focus  in  1974  when 
Deepsea  Ventures,   Inc.,    one  of  the  principal  companies  engaged  in  prepa- 
ration for  mining  deep  sea  manganese  nodules,    placed  the  following  set  of 
facts-*    before  us,    and  asked  our  advice  as  to  how   their  interests  could 
best  be  protected. 

After  describing  several  years'  work  in  preliminary  prospecting,    the 

Company's  president,     John  E.    Flipse,    stated: 

"As  a  result  of  the  foregoing  activities,    attention  was  concen- 
trated in  the  California  Seamount  area  of  the  Clarion  Fracture 
Zone  of  the  Baja  California  Oceanographic  Province,    identified  during 
cruises  of  R/V  PROSPECTOR  (owned  by  Deepsea's  predecessor  in 
interest)  during  August  1964  and  April/May  1965.     Further  cruises 
based  thereon  resulted,    on  August  31,    1969,    at  1820  local  time,    in 
recovery  of  a  particularly  significant  grab  sample  of  nodules  from  a 
station  at  15    28'  N.    Latitude  125    00.5'  W.    Longitude.     Survey  activi- 
ty on  this  cruise  continued  as  far  south  as   15    12.  5'N.  ,    125    02'W. 

"Since  August  31,    1969,    further  surveys  during   16  cruises,   of 
three  to  four  weeks  duration  each,    have  further  defined  the  extent  of 
the  deposit     discovered  on  that  date.      These  activities  included  the 
taking  of  some  294  discrete  samples,    including  the  bulk  dredging  of 
some  164  tons  of  manganese  nodules  from  some  263  dredge  stations, 
28  core  stations  and  three  grab  sample  stations,    cutting  of  some  28 
cores,   approximately  1,  000  lineal  miles  of  survey  of  sea  floor  re- 
corded by  television  and  still  photography,    etc.     Asa  result,    the 
deposit  of  nodules  (hereinafter 'Deposit'  )  identified  with  the  discovery 
has  been  proved  to  extend  generally  throughout  the  entire  area  encom- 
passed by  lines   drawn  as  follows: 


9/    Affidavit  of  John  E.    Flipse,    President. 
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From: 

(1)  Latitude  15°44'N.  Longitude  124°20'W. 
A   line  drawn  West  to: 

(2)  Latitude  15°44'N.  Longitude  127°46'W. 
And  thence  South  to: 

(3)  Latitude  14°16'N.  Longitude  127°46'W. 
And  thence  East  to: 

(4)  Latitude  14°16'N.  Longitude  124°20'W. 
And  thence  North  to  the  point  of  origin; 

including  approximately  60,000  square  kilometers,    lying  on  the 
seabed  of  the  abyssal  ocean,    in  water  depths  between  2300  to  5000 
meters.      This  Deposit  is  some   1300  kilometers  from  the  nearest 
continental  margin,    and  some   1000  kilometers  from  the  nearest 
island. 


".    .    .    dredge  heads  and  mining  systems  have  been  designed 
by  Deepsea  Ventures,   Inc.  ,    for  the  specific  sediments,    nodule  prop- 
erties,   and  water  depths  at,    over  and/or  under  the  Deposit,    and 
process  design  and  pilot  plant  operations  have  been  tailored  to  the 
nodules  of   grade  and  chemical  composition  of  the  manganese  nodules 
in  the  Deposit.      The  cost  to  date  of  prospecting,    exploration,    design 
and  test  efforts  required  to  identify  and  evaluate  the  potential  of  the 
Deposit  has  been  approximately  U.  S.    $20,000,000.     Further  explora- 
tion,   evaluation,    and  development  of  the  Deposit  and  associated  facil- 
ities will  consume  some  three  years  and  cost  between  U.S.    $22,000,000 
and  U.S.    $30,000,000.     Such  further  exploration,    evaluation  and  de- 
velopment of  the  Deposit  commenced  on  1  November  1974. 

"Deepsea  intends  to  commence  commercial  production  of  the 
Deposit  within  15  years  at  an  initial  rate  of  approximately  1.  35  mil- 
lion wet  metric  tons  of  manganese  nodules  per  year,  which  rate  may 
be  expanded  according  to  market  conditions  to  as  much  as  4  million 
wet  metric  tons  per  year.  The  company  intends  to  process  said 
nodules  at  a  land-based  processing  plant  which  will  yield  as  the  pro- 
ducts thereof  copper,    nickel,    cobalt  and  manganese  and  other  products.  " 

The  coordinates  of  the  "deposit"  placed  it  between  Hawaii  and  Baja 

California. 
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The  ultimate  question  was  whether  the  discoverer  would  be  better 
protected  by  making  the  discovery  public,    and  claiming  our  government's 
diplomatic  protection,    or  keeping  it  secret.     We  advised  the  former  course, 
for  reasons  which  will  be  discussed  later. 

Accordingly,    Deepsea,    on  November   14,    1974,    filed  with  the 
Secretary  of  State  a  "Notice  of  Discovery  and  claim  of  exclusive  mining 
rights  and  request  for  diplomatic  protection  and  protection  of  investment 
by  Deepsea  Ventures,    Inc.  " 

It  said: 

"Notice  of  Discovery  and  Claim  of  Exclusive  Mining  Rights 

"Deepsea  Ventures,   Inc.,    (hereinafter  'Deepsea'),    hereby 
gives  public  notice  that  it  has  discovered  and  taken  possession  of, 
and  is  now  engaged  in  developing  and  evaluating,    as  the  first  stages 
of  mining,    a  deposit  of  seabed  manganses  nodules  (hereinafter  'Dep- 
osit').     The  Deposit,    illustrated  by  the  sketch  annexed  as  Exhibit  B, 
is  encompassed  by,    and  extends  to,    lines  drawn  between  the  coordin- 
ates numbered  in  series  below,    as  follows:" 

Here  followed  the  coordinates  previously  quoted. 

The  document  continued: 

"These  lines  include  approximately  60,000  square  kilometers 
for  purposes  of  development  and  evaluation  of  the  Deposit  encompassed 
therein,   which  area  will  be  reduced  by  Deepsea  to  30,  000  square  kilo- 
meters upon  expiration  of  a  term  of  15  years  (absent  force  majeure) 
from  the  date  of  this  notice  or  upon  commencement  (absent  force  ma- 
jeure) of  commercial  production  from  the  Deposit,   whichever  event 
occurs  first.      The  Deposit  lies  on  the  abyssal  ocean  floor,    in  water 
depths    ranging  between  2300  to  5000  meters  and  is  more  than   1000 
kilometers  from  the  nearest  island,    and  more  than  1300  kilometers 
seaward  of  the  outer  edge  of  the  nearest  continental  margin.     It  is 
beyond  the  limits  of  seabed  jurisdiction  presently  claimed  by  any 
State.      The  overlying  waters  are,   of  course,    high  seas. 
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"The  general  area  of  the  Deposit  was  identified  in 
August  of  1964  by  the  predecessor  in  interest  of  Deepsea,    and 
the  Deposit  was  discovered  by  Deepsea  on  August  31,    1969.  " 

After  describing  the  work  done,    and  in  progress,    the  claim 

continued: 

"Deepsea,    or  its  successor  in  interest,    will  commence 
commercial  production  from  the  Deposit  within  15  years  (absent 
force  majeure)  from  the  date  of  this  Claim,    and  will  conclude  pro- 
duction therefrom  within  a  period  (absent  force  majeure)  of  40  years 
from  the  date  of  commencement  of  commercial  production  where- 
upon the  right  shall  cease. 


"Deepsea  asserts  the  exclusive  rights  to  develop,    evalu- 
ate and  mine  the  Deposit  and  to  take,    use,    and  sell  all  of  the  mang- 
anese nodules  in,    and  the  minerals  and  metals  derived,    therefrom. 
It  is  proceeding  with  appropriate  diligence  to  do  so,    and  requests  and 
requires  States,    persons,    and  all  other  commercial  or  political 
entities  to  respect  the  exclusive  rights  asserted  herein.     Deepsea 
does  not  assert,    or  ask  the  United  States  of  America  to  assert,    a 
territorial  claim  to  the  seabed  or  subsoil  underlying  the  Deposit. 
Use  of  the  overlying  water  column,   as  a  freedom  of  the  high  seas, 
will  be  made  to  the  extent  necessary  to  recover  and  transport  the 
manganese  nodules  of  the  Deposit. 


"It  is  Deepsea's  intention,    by  filing  this  Claim  in  your 
office  and  in  appropriate  State  recording  offices,    to  publish  this 
Claim  and  provide  notice  and  proof  of  the  priority  of  the  right  of 
Deepsea  to  the  Deposit,    and  its  title  thereto. 


"We  ask  that  this  Claim,    and  all   of  the  annexed  Exhibits, 
be  made  available  by  your  office  for  public  examination. 

"Request  for  Diplomatic  Protection  and  Protection  of  Integrity  of 
Investment 
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"Deepsea  respectfully  requests  the  diplomatic    protection 
of  the  United  States  Government  with  respect  to  the  exclusive  mining 
rights  described  and  asserted  in  the  foregoing  Claim,    and  any  other 
rights  which  may  hereafter  accrue  to  Deepsea  as  a  result  of   its 
activities  at  the  site  of  the  Deposit,    and  similar  protection  of  the 
integrity  of  its  investments  heretofore  made  and  now  being  undertaken, 
and  to  be  undertaken  in  the  future. 

"This  request  is  made  prior  to  any  known  interference  with 
the  rights  now  being  asserted,    and  prior  to  any  known  impairment 
of  Deepsea's  investment.     It  is  intended  to  give  the  Department 
immediate  notice  of  Deepsea's  Claim  for  the  purpose  of  facilitating 
the  protection  of  Deepsea's  rights  and  investments  should  this  be 
required  as  a  consequence  of  any  future  actions  of  the  United  States 
Government  or  other  States,    persons,    or  organizations. 

"The  protection  requested  accords  with  the  assurances 
given  on  behalf  of  the  Executive  Department  to  the  Congress    of 
the  United  States,    including  those  by  Ambassador  John  R.   Stevenson, 
by  Honorable  Charles  N.   Brower,   and  by  Honorable  John  Norton 
Moore,    as  follows:" 

(We  quote  these  later  on,    in  the  present  paper.  ) 
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5-     Mining  rights  in  the  deep  seabed  under  existing  international  law 
Several  related  problems  of  international  law  were  involved  in  the  pro- 
tection of  Deepsea's  discovery: 

First,    whether  the  right  to  discover,   take  and  use  the  minerals  of  the 
seabed,    in  areas  beyond  national  jurisdiction,    is  one  of  the  freedoms  of  the 
sea,    available  to  all  States  and  their  nationals; 

Second,    whether  the  first  discoverer  has  a  right  to  the  exclusive  utili- 
zation of  the  discovered  deposit,    and,    if  so,    how  this  priority  is  to  be  estab- 
lished; 

Third,    how  this  exclusive  right,    if  it  exists,   may  be  maintained  and 
enforced. 

Beyond  these  questions  there  lurked  the  further  one  of  the  possible  im- 
pact of  a  new  treaty  governing  operations  in  seabed  areas  beyond  national  juris- 
diction.    We  will  come  to  that  later. 

The  sources  of  international  law  are  generally  considered  to  be  fairly 
identified  in  Article  38.  1  of  the  Statute  of  the  International  Court  of  Justice, 
L  e-  >  (a)  international  conventions  establishing  rules  recognized  by  the  con- 
testing States,  (b)  international  custom,  (c)  general  principles  of  law  recog- 
nized by  civilized  nations,  and  (d)  as  subsidiary  sources,  judicial  decisions 
and  teachings  of  the  most  highly  qualified  "publicists." 

These  sources  of  law  enable  a  quick  answer  to  the  first  question,   whether 
under  existing  law  the  mining  of  deep  sea  minerals  may  be  considered  to  be  one 
of  the  freedoms  of  the  sea.     The  answer  is  "yes." 
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The  U.S.    State  Department  has  repeatedly  advised  the  Congress  that 
deep  sea  mining,    if  presently  undertaken,   would  be  a  valid  exercise  of  the  free- 
dom of  the  seas  doctrine  and  the  rights  embodied  in  the  Convention  on  the  High 
Seas.     Some  of  these  assurances  deserve  quotation. 

In  1970,   the  Legal  Adviser  of  the  Department  of  State,    in  a  letter  to  the 
Chairman  of  the  Senate  Special  Subcommittee  on  the  Outer  Continental  Shelf, 
referring  specifically  to  U.  S.    miners  who  may  wish  to  mine  the  manganese 
nodules  of  the  international  seabed  area  (the  "deep  seabed"),    stated: 

"The  Department  does  not  anticipate  any  efforts  to  discourage 
U.S.    nationals  from  continuing  with  their  current  exploration  plans. 
In  the  event  that  U.S.    nationals  should  desire  to  engage  in  commer- 
cial exploitation  prior  to  the  establishment  of  an  internationally 
agreed  regime,    we  would  seek  to  assure  that  their  activities  are 
conducted  in  accordance  with  relevant  principles  of  international 
law,    including  the  freedom  of  the  seas  and  that  the  integrity  of  their 
investment  receives  due  protection  in  any  subsequent  international 
agreement.  "_L2' 

In  1973,    Charles  N.    Brower,    Acting  Legal  Adviser,   told  the  Congress: 

"At  the  present  time,    under  international  law  and  the  High 
Seas  Convention,    it  is  open  to  anyone  who  has  the  capacity  to  en- 


10/     Letter  of  January  16,    1970,    from  John  R.    Stevenson,    Legal  Adviser,    De- 
partment of  State,   to  Lee  Metcalf,    Chairman,   Special  Subcommittee  on  the 
Outer  Continental  Shelf,    U.S.    Senate,    reproduced  in  Hearings  before  the  Spe- 
cial Senate  Subcommittee  on  the  Outer  Continental  Shelf,    91st  Cong.  ,    1st  and 
2d  Sess.,    211  (1970). 
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gage  in  mining  of  the  deep  seabed  subject  to  the  proper  exercise  of 
high  seas  rights  of  other  countries  involved." — ' 

In  1973,    John  Norton  Moore,   then  State  Department  Counselor  on  Inter- 
national Law,   testified  before  the  Subcommittee  on  Minerals,    Materials  and 
Fuels  of  the  Senate  Committee  on  Interior  and  Insular  Affairs.     When  asked, 
"Is  there  any  legal  reason  at  the  present  time  why  a  company  shouldn't  continue 
to  prospect  and  explore  the  deep  seabed  pending  this  international  agreement," 
Mr.    Moore  replied: 

"No;  I  think  there  is  not.  It  is  certainly  the  position  of  the 
United  States  that  the  mining  of  the  deep  seabed  is  a  high- seas 
freedom  and  I  think  that  would  be  a  freedom  today  under  interna- 
tional law.  And  our  position  has  been  that  companies  are  free  to 
engage  in  this  kind  of  mining  beyond  the  200-meter  mark  subject 
to  the  international  regime  to  be  agreed  upon,  and  of  course,  as- 
sured protection  of  the  integrity  of  investment  in  that  period.  "J_2/ 

In  1974,    Mr.    Moore,    who  had  become  Chairman,   National  Security 

Council  Interagency  Task  Force  on  the  Law  of  the  Sea,   told  Congress: 

"The  Executive  Branch  continues  to  hold  the  view  that  deep  sea- 
bed mineral  exploitation  constitutes  a  reasonable  use  of  the  high  seas 
and  is  presently  permitted  under  international  law.  "12.' 

The  United  States  Senate  Committee  on  Interior  and  Insular  Affairs,    in 

its  1974  Report  to  Accompany  S.    1134  (Deep  Seabed  Hard  Minerals  Act),    said: 

"/lb/the  extent  that  ^manganese/  nodules  are  located  outside 
the  territorial  limits  and  beyond  the  Continental  Shelf  of  any  nation, 


1 1/     Hearings  before  the  House  Subcommittee  on  Oceanography  of  the  Committee 
on  Merchant  Marine  and  Fisheries,    93d  Cong.  ,    1st  Sess.    50  (1974). 

1 2/     Hearings  before  the  Senate  Subcommittee  on  Minerals,    Materials  and  Fuels, 
93d  Cong.,    1st  Sess.    247(1973). 

13/     Hearings  before  the  Senate  Subcommittee  on  Minerals,   Materials  and  Fuels, 
TTd  Cong. ,    2d  Sess.    994(1974). 
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the  nodules  are  available  for  utilization  by  any  nation  with  the  ability 
to  develop  them."—' 

There  is  plenty  of  support  for  these  conclusions  of  the  State  Department 
and  of  the  Senate  Committee  to  be  found  in  the  practice  of  States,   the  travaux 
preparatoires  of  the  1958  Convention  on  the  High  Seas,    and  the  writings  of 
legal  scholars.     These  are  cited  in  our  opinion  of  November  1974.     But  for 
present  purposes  it  is  enough  to  say  that  American  companies  are  entitled  to 
rely  upon  these  assurances  from  the  State  Department,    and  Deepsea  Ventures 
did  so  in  filing  with  that  Department  its  notice  of  claim  and  request  for  diplo- 
matic protection. 

Second,    as  to  whether  an  exclusive  right  can  be  established  in  a  deep 
sea  mineral  deposit  by  discovery  and  occupancy. 

The  historical  practice  of  States  affords  a  favorable  answer. 

A  starting  point  is  found  in  the  general  rules  relating  to  discovery, 
possession,    and  consolidation  of  title  found  in  cases  deciding  disputes  over 
land   territories,    e.  g.  ,   the  Island  of  Palmas  Case,  Ail'   the  Clipperton  Island 
Award,—'    and  the  Legal  Status  of  Eastern  Greenland  Case.  13.' 


14/  S.   Rep.    No.    93-1116,    93d  Cong.  ,   2d  Sess.    1   (1974). 

15/  2  U.N.    Rep.    Int'l  Arb.   Awards  829  (1928). 

J_6/  2  U.N.    Rep.     Int'l  Arb.    Awards  1105  (1931);  transl.    26  Am.    J.    Int'l  L. 

390  (1932). 

\]l  3  Hudson  World  Court  Reports  148  (1938). 
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But  it  is  not  necessary  to  apply  here  the  tests  which  might  determine 
a  claim  of  territorial  sovereignty  as  between  contesting   nations.     We  are  dealing 
here  witha  lesser  claim,    restricted  to  the  exclusive  use  of  a  single  natural  re- 
source,   not  claimed  by  any  other  State,    and  to  be  used  for  a  limited  time.      The 
question  is  the  restricted  one  of  whether  a  State  or  its  nationals  may  acquire 
an  exclusive  right  to  the  use  of  such  a  resource,    beyond  the  limits  of  national 
jurisdiction  of  any  State,    by  discovery,    occupation  to  the  extent  that  circum- 
stances permit,    and  the  use  of  the  resource.      The  answer  is  quite  clearly  in 
the  affirmative. 

Since  time  immemorial,    international  law  has  recognized  in  States  the 
competence  to  establish  their  exclusive  jurisdiction,   by  discovery  and  exploita- 
tion,   of  natural  resources  belonging  to  no  one,    even  though  lying  outside  their 
own  national  jurisdiction. — 

There  has  been  general  acquiescence  by  the  community  of  nations  in 


18/  The  States  which  have  exercised  powers  of  control  beyond  their  areas 
of  national  jurisdiction  include  Algeria  (coral),   Australia  (pearl),    the 
Bahamas  (sponge),  British  Honduras  (sponge),    Ceylon  (chank  and  pearl), 
Cuba  (sponge),    England  (oyster),    Egypt  (sponge),    France  (oyster),   Greece 
(sponge),   Ireland  (oyster),   Italy  (coral),    Japan  (coral),    Libya  (sponge), 
Mexico  (pearl),   Panama  (pearl),    the  Persian  Gulf  States  (pearl),    the  Philip- 
pines (pearl),    Sicily  (coral),    Tunisia  (coral  and  sponge),    Turkey  (sponge), 
and  Venezuela  (pearl).     For  descriptions  and  analyses  of  these  various 
rights,    see  the  testimony  of  the  Honorable  Philip  C.    Jessup  in  U.  S.    v. 
Maine,    et  al.  ,  Sup.    Ct.   No.    35,   Original,   October  Term  1973,    and  the 
sources  cited  therein. 
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these  exclusive  rights,    and  they  have  been  widely  recognized  by  publicists.!^' 

Moreover,  private  individuals  have  established  similar  rights  in  the  same  way 
by  discovery,    possession  to  the  extent  permitted  by  circumstances,    and  utili- 
zation.    Examples  are  found  in  the  decisions  relating  to  rights  in  wrecks  dis- 
covered by  salvagers  beyond  the  then  limits  of  national  jurisdiction;-^'    cases 
deciding  controversies  between  whalers;—'    on  land,    the  celebrated  Spitz- 
bergen  coal  controversy,—'    in  which  the  United  States  successfully  asserted 
the  exclusive  right  of  an  American  company  to  a  coal  deposit  that  it  had  dis- 
covered in  terra  nullius,    a  no  man's  land;  and  the  Guano  Island  cases  in  which 
Congress  instructed  the  Secretary  of  State  to  defend  the  rights  of  American 
nationals  who  had  discovered  guano  deposits  on  unoccupied  and  unclaimed 
islands.  23/ 


1 9/     See,    for  example,    E.    Vattel,    The  Law  of  Nations  or  the  Principles  of  Natural 
Law  (1758),    in  Classics  of  International  Law  (C.    Fenwick  transl.    1916);  T. 
Fulton,    The  Sovereignty  of  the  Sea  696-98  (1911);  International  Law  Associ- 
ation,   Report  of  the  Forty-Fourth  Conference  90  (1952),    Jonkheer  P.R.    Feith, 
Rapporteur;  L.    Oppenheim,   International  Law  628  (H.    Lauterpacht  8th  Ed. 
(1955);  P.    C.    Jessup,    prepared  testimony  in  United  States  v.    Maine,    et  al.  , 
104  (1974);  Waldock,    The  Legal  Basis  of  Claims  to  the  Continental  Shelf, 
36  Grotius  Society  115,    118  (1951),    quoted  with  approval  in  the  Report  of  the 
Special  Master  in  United  States  v.    Maine,    et  al. 

20/     The  Tubantia,    L.R.  JJ924J    P.78. 

21/    Ghen  v.    Rich,    8  F.    159  (D.    Mass.    1881);  Swift  v.    Gifford,    2  Low.    110 
(D.   Mass.    1872). 

22/    Goldie,   A  General  International  Law  Doctrine  for  Seabed  Regimes,    7  Int'l 
Lawyer  776,    807-10  (1973). 

23/     1  J.    Moore,    Int'l  Law  Digest  556-80  (1906). 
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-  30  - 

The  key  element  of  the  right  in  all  of  these  extraterritorial  cases 
was  possession.     And  the  possession  need  not  be  absolute  or  literal;  what 
is  required  is  a  degree  of  possession  consistent  with    the  physical  realities, 
as  the  salvage  and  whaling  cases  sensibly  pointed  out.     This  criterion,   and 
the  companion  test  of  the  absence  of  prior  claims  of  the  same  character, 
find  their  logical  roots  in  the  controversies  between  States  over  uninhabited 
territories  that  have  attracted  contact  by  representatives  or  nationals  of  the 
competing  States--as  in  the  controversies  over  Greenland,    Clipperton  Island, 
and  Las  Palmas  Island.      The  rationale  as  to  the  degree  of  control  which 
creates  an  exclusive  right  is  the  same  whether  the  claimant  is  a  State  or  an 
individual,    even  though  we  must  be  clear  that  in  the  case  of  the  private  per- 
son we  are  talking  only  about  the  degree  of  control  necessary  to  give  an  ex- 
clusive possessory  right  rather  than  sovereignty,    as  in  the  case  of  the 
cited  quarrels  between  States. 

The  right,    being  one  to  take  and  use  specific  resources,    is  like  a  profit 
a  prendre  or  usufruct,    and  so  ceases  on  completion  of  extraction  of  the  nodules. 
It  does  not  constitute  the  acquisition  of  permanent  title,    comparable  to  fee 
simple,    in  the  seabed  itself.     As  to  the  degree  of  occupation  required  to  con- 
solidate the  right  after  discovery,    it  deserves  repetition  to  say  that  the  law 
requires  only  what  is  possible  and  reasonable.     Manifestly,    it  is  not  possible 
to  physically  occupy  at  one  time  the  whole  area  encompassing  the  deposit, 
which  lies  more  than  two  miles  below  the  surface  of  the  sea,    and  which,    under 
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existing  technology,  will  be  "swept"   in  successive  parallel  or  concentric  paths 
or  furrows.     The  required  legal  nexus  between  the  owner  and  the  res  is  cor- 
relative with  the  practicable  physical  nexus  between  the  owner's  vessel  and  the 
submerged  deposit- -a  degree  of  control  which,   though  remote,    is  neverthe- 
less sufficiently  real  and  positive  to  enable  the  deposit  to  be  gathered,    brought 
to  the  surface,    and  carried  away.     As  to  the  size  of  the  area,   we  have  accepted 
the  hypothesis  of  the  States—'   which  have  active  programs  of  ocean  mining 
that  an  area  of  60,000  square  kilometers  during  the  exploration  phase,    re- 
ducible to  30,000  square  kilometers  during  the  production  phase,    is  essential 
to  economic  operation.     If  so,   the  recovery  of  samples  which  prove  the  exist- 
ence of  the  deposit  of  nodules  over  such  an  area  suffices,    in  our  opinion,   to 
encompass  the  whole  area  in  the  mining  right  thus  initiated. 

Accordingly,  we  gave  our  opinion  that  Deepsea  had  effectively  established 
its  possessory  title  to  the  deposit,    by  discovery  and  subsequent  extensive  and 
costly  activities  in  exploring  and  evaluating  it,    including  the  recovery  of  a  large 
quantity  of  nodules  from  points  scattered  over  the  whole  area,    and  the  perfec- 
tion of  a  processing  system  keyed  to  the  composition  and  characteristics  of 
this  particular  deposit.      The  possessory  title,    initiated  by  discovery,    has 
thus  been  maintained  by  the  exercise  of  due  diligence. 

We  recommended  that,   to  protect  Deepsea1  s  priority,    public  notice  of 
the  claim  should  be  given,   by  notice  to  the  State  Department  and  publication, 


_24/    See,    e^.  ,    U.N.    Doc.  A/CONF.  62/C.  1  /  L.  6  (1 974);  U.  N.    Doc.    A/CONF. 
62/C.1/L.8  (1974);  U.N.    Doc.   A/CONF.  62/C.  1  /  L.  9  (1974). 
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and  by  making  the  same  of  record  in  appropriate  public  agencies.     As  we  have 
noted,    this  was  done. 

The  requirements  of  due  diligence  in  the  future  maintenance  of  title 
would  appear  to  be  more  than  adequately  met  by  the  program  of  work  and  ex- 
penditures now  under  way. 

This  brings  us  to  the  third  question:     How  can  such  a  possessory 
right  be  protected  and  enforced? 

International  law  being  the  "law  of  nations,  "  private  persons,    including 
corporations,    have  traditionally  been  considered  not  to  have  rights  under  inter- 
national law,    although  international  tribunals  have  for  many  years  implicitly 
recognized  such  rights  (and  obligations).      Today,    the  writings  of  legal  scholars 
suggest  that  the  "traditional"  view  has  become  an  anachronism,    and  that  inter- 
national law  may  be  said  to  recognize  the  rights  of  private  corporations.     How- 
ever,   it  is   still  true  that  if  a  corporation's  rights  are  abused  by  a  foreign  State 
or  a  national  thereof,    the  corporation  must  rely  on  its  government  for  vindica- 
tion of  those  rights,    or  seek  redress  in  the  courts  of  the  State  responsible  for 
the  injury.     Thus  it  appears  that,  while  an  American  mining  company  may  acquire 
rights  under  international  law  to  mineral  resources  in  seabed  areas  beyond 
national  jurisdiction  independently  of  any  claim  by  the  United  States  Government 
to  those  resources,    nevertheless,    if  these  rights  are  violated  by  a  foreign  State, 
or  its  nationals,    the  American  company  must  rely  on  the  U.  S.    State  Department 
for  protection  of  its  rights,   through  diplomatic  channels  or  before  international 
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tribunals. 

Under  U.S.    law,    such  protection  is  discretionary  with  the  State  De- 
partment,   but  State  Department  officials,   testifying  before  Congress,    have 
repeatedly  given  assurances  that  diplomatic  protection,    including  protection 
of  the  integrity  of  investments,    would  be  afforded  by  the  United  States  if  the 
rights  of  U.S.    mining  companies  operating  in  the  deep  seabed  should  be  in- 
fringed.    These  assurances  have  been  so  emphatic,    and  repeated  so  often, 
that  a  repudiation  of  them  would  inspire  more  than  the  usual  congressional 
exasperation  associated  with  a  diplomat's  forgetfulness. 
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6.     How  deep  sea  mining  would  be  affected  by  pending  treaty  proposals 

We  come  now  to  potential  changes  in  the  law,    international  and  domestic, 
that  might  affect  deep  sea  mining. 

The  effects  of  four  kinds  of  action  must  be  considered. 

First,   what  attention  must  be  paid  to  the  resolutions  which  the  Assembly 
of  the  United  Nations  has  passed.     These  include  primarily  a  moratorium  resolu- 
tion in  1969,    and  a  Declaration  of  Principles  in  1970. 

The   1969  resolution,   which  was  aimed  squarely  at  deep  sea  mining  said: 

"The  General  Assembly.    .    .    /declares  that,    pending  the  establish- 
ment of  the  aforementioned  international  regime: 

(a)  States  and  persons,    physical  or  juridical,    are  bound  to  refrain 
from  all  activities  of  exploitation  of  the  resources  of  the  area  of 
the  sea-bed  and  ocean  floor,    and  the  subsoil  thereof,    beyond  the 
limits  of  national  jurisdiction; 

(b)  No  claim  to  any  part  of  that  area  or  its  resources  shall  be 
recognized.  "  25.' 

It  was  passed  by  a  vote  of  62  to  28,   with  28  abstentions.     The  United 
States  and  other  industrialized  nations  voted  against  it. 

The   1970  Declaration  of  Principles,    a  rather  prolix  document,    contains 

several  paragraphs  related  to  deep  sea  mining,    of  which  the  following    are 

examples: 

"The  General  Assembly.    .    .    /TVolemnly  declares  that: 

"1.     The  sea-bed  and  ocean  floor,    and  the  subsoil 
thereof,    beyond  the  limits  of  national  jurisdiction  (here- 
inafter referred  to  as  the  area),   as  well  as  the  resources 
of  the  area,    are  the  common  heritage  of  mankind. 


25/    G.A.    Res.    2574  D  (XXIV),    24  UN  GAOR,    Supp.    30  at  11,    U.N.    Doc. 
A/7630  (1969). 
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"2.     The  area  shall  not  be  subject  to  appropriation  by 
any  means  by  States  or  persons,    natural  or  juridical,    and  no 
State  shall  claim  or  exercise  sovereignty  or  sovereign  rights 
over  any  part  thereof. 

"3.     No  State  or  person,    natural  or  juridical,    shall 
claim,    exercise  or  acquire  rights  with  respect  to  the  area 
or  its  resources  incompatible  with  the  international  regime 
to  be  established  and  the  principles  of  this  Declaration. 

"4.     All  activities  regarding  the  exploration  and  ex- 
ploitation of  the  resources  of  the  area  and  other  related 
activities  shall  be  governed  by  the  international  regime  to 
be  established.    ..." 

This  Declaration  was  adopted  by  a  vote  of  108  to  0,    with  14  absentions. 
The  United  States  voted  for  it.     While  it  is  possible  to  parse  this  language  in 
such  a  way  as  to  avoid  the  outright  prohibition  of  interim  mining  uttered  in 
the   1969  resolution,    realism  requires  it  to  be  put  in  the  same  hostile  category. 

But  State  Department  representatives  have  consistently  told  Congress 

that  these  particular  resolutions  do  not  have  the  force  of  law,    and  are  merely 

,    .  26/ 

advisory.^ 

The  International  Court  of  Justice  had  this  to  say  about  the  U.N.    resolu- 
tions generated  in  preparation  for  the  Third  Law  of  the  Sea  Conference: 

"The  Court  is  also  aware  of  present  endeavours,    pursued 
under  the  auspices  of  the  United  Nations,   to  achieve  in  a 
third  Conference  on  the  Law  of  the  Sea  the  further  codifica- 
tion and  progressive  development  of  this  branch  of  the  law, 
as  it  is  of  various  proposals  and  preparatory  documents 
produced  in  this  framework,   which  must  be  regarded  as 
manifestations  of  the  views  and  opinions  of  individual  States 


26/    Re  the   1969  resolution: 

"The  United  States  considers  the  recommendation  con? 
tained  in  the  Moratorium  Resolution  an  important  statement  to 
be  given  weight  in  the  determination  of  United  States  policy. 
The  United  States  is  not,    however,    obligated  to  implement  the 
(Footnote  continued  on  following  page). 
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and  as  vehicles  of  their  aspirations,    rather  than  as  express- 

77/ 
ing  principles  of  existing  law.  "— ' 


(Footnote  continued  from  preceding  page) 

26/  the  recommendations  and  has  made  clear  its  opposition  to 

the  concept."     Letter  of  January   16,    1970,    from  John  R. 
Stevenson,    Legal  Adviser,    Department  of  State,    to  Lee 
Metcalf,    U.S.    Senate,    reproduced  in  Hearings  before  the 
Senate  Special  Subcommittee  on  the  Outer  Continental  Shelf, 
91st  Cong.  ,    1st  and  2d  Sess.  ,    210(1970). 

Re  the   1970  resolution: 

"Some  states  have  suggested  that  it  is  possible  to 
interpret  the   'Declaration  of  Principles '   (General  Assembly 
Resolution  2749  of  December  17,    1970)  as  legally  prohibit- 
ing the  exploitation  of  the  deep  seabed  until  the  new  inter- 
national regime  and  machinery  for  that  exploitation  comes 
into  effect.     These  states  derive  this  interpretation  from 
their  understanding  of  the  common  heritage  of  mankind  con- 
cept.    The  United  States,    however,    has  consistently  main- 
tained that  its  interpretation  of  the  'Declaration  of  Principles' 
does  not  permit  the  derivation  of  a  'moratorium  effect'  from 
this  resolution."    Hon.    John  Norton  Moore,    Hearings  before 
the  Senate  Subcommittee  on  Minerals,    Materials  and  Fuels, 
93d  Cong.  ,    2d  Sess.,    994(1974). 


27/ 


Fisheries  Jurisdiction  Case  (United  Kingdom  v.    Iceland),    719747 1.  C.  J. 
Rep.    3,    23-24;  Fisheries  Jurisdiction  Case  (Federal  Republic  of  Germany 
Iceland),    /JT97J7  I.  C.  J.    Rep.    175,    192. 

Judge  Lauterpacht  had  said  much  the  same  thing,    in  another  connec- 
i,    in  1955: 

"Although  decisions  of  the  General  Assembly  are 
endowed  with  full  legal  effect  in  some  spheres  of  the  activity 
of  the  United  Nations  and  with  limited  legal  effect  in  other 
spheres,    it  may  be  said,    by  way  of  a  broad  generalisation, 
that  they  are  not  legally  binding  upon  the  Members  of  the 
United  Nations.    .    .    .    /T/n  general,   they  are  in  the  nature  of 
recommendations  and  it  is  in  the  nature  of  recommendations 
that,    although  on  proper  occasions  they  provide  a  legal 
authorization  for  Members  determined  to  act  upon  them 
individually  or  collectively,   they  do  not  create  a  legal  obliga- 
tion to  comply  with  them.  "    Advisory  Opinion  on  Voting  Pro- 
cedure /1 9557   1  I.C.J.    67. 
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So  much  for  the  Assembly  resolutions.     We  should  apparently  regard 
the  unfortunate  vote  of  the  American  representative  for  the   1970  resolution 
as  being  due  to  a  bad  telephone  connection  with  Washington. 

Second,   what  provisions  regarding  deep  sea  mining  can  we  expect  to 
come  out  of  the  Law  of  the  Sea  Conference  when  it  reconvenes  in  1976? 

Four  groups  of  signals  have  appeared. 

(1)    At  the  Caracas   session  of  the  Conference,    in   1974,   the  Group  of 
77  (now  105)  countries  of  the  Third  and  Fourth  World  produced  a  set  of  "Basic 
Conditions,  "  which,    keyed  to  the  creation  of  an  international  authority  which 
would  have  jurisdiction  in  the  seabed  area  seaward  of  the  areas  of  national 
jurisdiction,    said,    among  other  things:^ 


.28/ 


"1.     The  area  and  its   resources  being  the  common 
heritage  of  mankind,   the  title  to  the  Area  and  its   resources 
and  all  other  rights  in  the  resources  are  vested  in  the  Authority 
on  behalf  of  mankind  as  a  whole.     These  resources  are  not 
subject  to  alienation. 

"2.     Title  to  the  minerals  and  all  other  products  derived 
from  the  resources  shall  not  pass  from  the  Authority  except  in 
accordance  with  the  rules  and  regulations  laid  down  by  the 
Authority  and  the  terms  and  conditions  of  the  relevant  contracts, 
joint  ventures  or  any  other  such  form  of  association  entered 
into  by  it. 


"4.     All  contracts,    joint  ventures  or  any  other  such  form 
of  association  entered  into  by  the  Authority  relating  to  the  explora- 
tion of  the  Area  and  the  exploitation  of  its   resources  and  other 
related  activities  shall  ensure  the  direct  and  effective  control  of 
the  Authority  at  all  times,   through  appropriate  institutional 
arrangements. 


28/     "First  Committee:     Text  prepared  by  the  Group  of  77  and  circulated  in 
accordance  with  the  decision  taken  by  the  Committee  at  its  informal  meeting 
on  16  August  1974":  A/CONF.  62/C.  1/L.   (  16  August  1974). 
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"9.     The  Authority  may,    if  it  considers  it  appropriate, 
enter  into  a  joint  venture  or  any  other  such  form  of  association 
with  any  person,    natural  or  juridical,    to  undertake  one  or  more 
stages  of  operations,    provided,    however,   that  the  Authority  shall 
have  financial  control  through  majority  share  and  administrative 
control  in  such  joint  venture  or  other  form  of  association. 

"10.    The  Authority  shall  ensure  security  of  tenure  to  a 
contractor  within  the  terms  of  the  contract  provided  he  does 
not  violate  the  provisions  of  the  Convention  and  the  rules  and 
regulations  laid  down  by  the  Authority. 

"11.     In  case  of  a  radical  change  in  circumstances  or 
'force  majeure',      the  Authority  may  take  appropriate  measures, 
including  revision,    suspension  or  termination  of  the  contract. 

"12.    Any  person,    natural  or  juridical,    entering  into  a 
contract,    joint  venture  or  any  other  such  form  of  association 
with  the  Authority  may  be  required  to  provide  the  funds,    mate- 
rials,   equipment,    skill  and  know-how  necessary  for  the  conduct 
of  operations  at  any  stage  or  stages,    and  to  deposit  a  guarantee. 

"13.   Any  responsibility,    liability  or  risk  arising  out  of 
the  conduct  of  operations  shall  lie  only  with  the  person,    natural 
or  juridical,    entering  into  a  contract  with  the  Authority. 


"16.    The  Authority  shall  have  the  right  to  take  at  any  time 
the  necessary  measures  in  order  to  apply  the  provisions  contained 
in  this  Convention,    particularly  those  relating  to  regulation  of 
production. 

"17.    The  applicable  law  shall  be  solely  the  provisions  of 
this  Convention,   the  rules  and  regulations  laid  down  by  the  Authority, 
and  the  terms  and  conditions  of  the  relevant  contracts,    joint  ven- 
tures and  any  other  such  form  of  association  entered  into  by  the 
Authority.  " 

The  theme  of  these  "Basic  Conditions"  has  been  reiterated  in  numer- 
ous forums.      For  example: 
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Programme  of  Action  on  the  Establishment  of  a  New  International 

29/ 
Order.— ^'   This  resolution  of  the  Assembly  commends  the  OPEC  nations  for 

their  success  in  controlling  oil  prices,    and  calls  upon  other  developing  nations 

to  form  producer  cartels  for  other  natural  resources.     The  program  "invites" 

the  industrialized  nations  to  make  financial  contributions  to  the  developing 

nations,    to  cancel  or  renegotiate  existing  debts  of  the  developing  nations,    and 

to  defer  payments  by  the  developing  nations  for  imports  of  certain  commodities 

and  goods. 


promulgated  by  the  Assembly,    declares  among  other  things  the  right  of 
developing  nations  to  form  producer  cartels,    and  the  duty  of  industrialized 
nations  not  to  interfere  with  such  cartels.     It  also  declares  the  right  to 
nationalize  foreign  investment  and  to  determine  the  compensation  therefor 
by  domestic  law  rather  than  by  international  law.     It  was  adopted  by  a  vote 
of  120  to  6,   the  six  being  the  United  States,    Belgium,    Denmark,    West  Ger- 
many,   Luxembourg,   and  the  United  Kingdom. 
The  Conference  of  Developing  Countrie 

documents  from  this  conference  expand  the  theme  of  producer  cartels.     For 

example,    the  Action  Program  declares  that: 

"/C/ooperation  among  developing  countries  in  the  field 
of  raw  materials  and  other  primary  commodities  should 
*aim  to  achieve  the  following  main  objectives: 

(a)  to  strengthen  the  negotiating  position  of  the  developing 
countries  in  relation  to  the  developed  countries; 

(b)  to  secure  for  the  developing  countries  control  over  their 


29/    A/RES/3202  (S-VI)  (May  I,    1974). 

30/    A/RES/3281  (XXIX)  (January  15,    1975). 

31/    TD/B/C.l/L.  45  (February   17,    1975). 
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natural  resources; 

(c)  to  expand  the  markets  for,  and  increase  the  returns 
from  the  exports  of  commodities  produced  by  developing 
countries.    ..." 

The  conference    condemaed   "the  elements  of  economic  pressure  and 
coercion  such  as  those  contained  in  the  United  States'  Trade  Bill,    aimed  at 
impeding  action  by  the  raw  material  producing  developing  countries,  "  and 
denounced    these  elements  as  "a  violation  of  numerous  international  regula- 
tions and  especially  of  Articles  2  and  5  of  the  Charter  of  Economic  Rights  and 
Duties  of  States.    ..."  — ' 

The  United  Nations  Industrial  Development  Organization  Lima  Declara- 
tion—  provides  more  of  the  same.     This  document  declares,    inter  alia: 

"That  every  State  has  the  inalienable  right  to  exercise 
freely  its  sovereignty  and  permanent  control  over  its  natural 
resources,    both  terrestrial  and  marine,    and  over  all  economic 
activity  for  the  exploitation  of  these  resoures  in  the  manner 
appropriate  to  its  circumstances,    including  nationalization  in 
accordance  with  its  laws  as  an  expression  of  this  right,    and  that 
no  State  shall  be  subjected  to  any  forms  of  economic,    political 
or  other  coercion  which  impedes  the  full  and  free  exercise  of 
that  inalienable  right; 

"That  special  attention  should  be  given  to  the  least 
developed  countries,   which  should  enjoy  a  net  transfer  of  re- 
sources from  the  developed  countries  in  the  form  of  technical 
and  financial  resources  as  well  as  capital  goods,   to  enable  the 
least  developed  countries  in  conformity  with  the  policies  and 
plans  for  development,   to  accelerate  their  industrialization; 

"That  the  unrestricted  play  of  market  forces  is  not  the 
most  suitable  means  of  promoting  industrialization  on  a  world 
scale  nor  of  achieving  effective  international  co-operation  in 
the  field  of  industry  and  that  the  activities  of  transnational  cor- 
porations should  be  subject  to  regulation  and  supervision 


32/    Resolution  1. 

33/    ID/B/155/Add.  1  (April  14,    1975). 
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in  order  to  ensure  that  these  activities  are  compatible  with 
the  development  plans  and  policies  of  the  host  countries, 
taking  into  account  relevant  international  codes  of  conduct 
and  other  instruments; 

"That  it  is  urgently  necessary  that  the  developing 
countries  change  their  traditional  method  of  negotiation  with 
the  developed  countries.     To  bring  this  about,    they  must 
undertake  joint  action  in  order  to  strengthen  their  negotiat- 
ing position  vis-a-vis  the  developed  countries.      For  this  pur- 
pose,  the  developing  countries  must  consider  all  possible 
means  of  strengthening  the  action  of  producers'  associations 
already  established,    encourage  the  creation  of  other  associa- 
tions for  the  principal  commodities  exported  by  them,    and 
establish  a  mechanism  for  consultation  and  co-operation 
among  the  various  producers'  associations  for  the  purpose 
of  the  co-ordination  of  their  activities  and  for  their  mutual 
support,    in  particular  as  a  precaution  against  any  economic 
or  other  form  of  aggression; 

"That  developing  countries  should  use  effective  means 
of  strengthening  their  bargaining  power  individually  and 
collectively  to  obtain  favourable  terms  for  the  acquisition  of 
technology,    expertise,    licenses  and  equipment,    fair  and 
remunerative  prices  for  their  primary  commodities  and 
improved  and  substantially  liberalized  access  to  the  developed 
countries  for  their  manufacturers.  " 

So  the  "Basic  Conditions"  are  merely  the  outer  layer  of  the  onion. 

If  these  "Basic  Conditions,"  thus  annotated,    become  the  law,   there 
would  be  no  deep  sea  mining  problem  because  there  would  be  no  mining  there. 

(2)  The  second  signal;    At  the  close  of  the  Geneva  session  of  the 
Law  of  the  Sea  Conference  in  1975,    an  "Informal  Single  Negotiating  Test"— 


34/    A/CONF.  62/WP.  8.     The  "Single  Negotiating  Text"  can  be  found  in  Hear- 
ings before  the  Subcommittee  on  Minerals,    Materials  and  Fuels  of  the  Com- 
mittee on  Interior  and  Insular  Affairs,    United  States  Senate,    Part  3,  June  4, 
1975,    in  Appendix  III,    pp.    1269-1395.     The  portion  reported  by  the  Chairman 
of  the  First  Committee  commences  at  p.    1279;  the  Second  Committee  at  p. 
1320;  the  Third  Committee  at  p.    1371. 
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was  published.     While  it  purports  to  commit  no  one,    it  is  likely  to  acquire 

a  very  significant  status  when  the  Conference  reconvenes  in  1976.     It  sets 

the  structure  of  future  negotiations.     Changes  can  be  made  by  amendment, 

but  each  amendment  will  require  a  vote. 

On  our  problem,    the  Single  Negotiating  Text  proposes: 

"Article  4 

"1.     No  State  shall  claim  or  exercise  sovereignty  or 
sovereign  rights  over  any  part  of  the  Area  or  its  resources, 
nor  shall  any  State  or  person,    natural  or  juridical,    appropri- 
ate any  part  thereof.     No  such  claim  or  exercise  of  sovereignty 
or  sovereign  rights,    nor  such  appropriation  shall  be  recognized. 

"2.     States  or  persons,    natural  or  juridical,    shall 
claim,    acquire  or  exercise  rights  with  respect  to  the  minerals 
in  their  raw  or  processed  form  derived  from  the  Area  only 
in  accordance  with  the  provisions  of  this  Convention.     Other- 
wise,   no  such  claim,    acquisition  or  exercise  of  rights  shall 
be  recognized. 


"Article  21 

"1.     The  Authority  is.  the  organisation  through  which  States 
Parties  shall  administer  the  Area,    manage  its  resources  and 
control  the  activities  of  the  area  in  accordance  with  the  pro- 
visions of  this  Convention. 

"2.     The  Authority  is  based  on  the  principle  of  the 
sovereign  equality  of  all  of  its  Members. 

"3.     All  Members,    in  order  to  ensure  to  all  of  them 
the  rights  and  benefits   resulting  from  membership,    shall 
fulfil  in  good  faith  the  obligations  assumed  by  them  in  accor- 
dance with  this  Convention. 

"Article  22 

"1.     Activities  in  the  Area  shall  be  conducted  directly 
by  the  Authority. 


61-387    O  -  75  -  10 


1564 


"2.     The  Authority  may,    if  it  considers  it  appropriate, 
and  within  the  limits  it  may  determine,    carry  out  activities 
in  the  Area  or  any  stage  thereof  through  States  Parties  to 
this  Convention,    or  State  enterprises,    or  persons  natural  or 
juridical  which  possess  the  nationality  of  such  States  or  are 
effectively  controlled  by  them  or  their  nationals,    or  any 
group  of  the  foregoing,    by  entering  into  service  contracts, 
or  joint  ventures  or  any  other  such  form  of  association  which 
ensures  this  direct  and  effective  control  at  all  times  over 
such  activities. 

"3.     Notwithstanding  the  provisions  of  paragraphs  (1) 
and  (2)  of  this  article  and  in  order  to  promote  earliest  poss- 
ible commencement  of  activities  in  the  area,    the  Authority, 
through  the  Council  shall: 

(i)     identify  as  early  as  practicable  after  coming 
into  force  of  this  convention  ten  economically 
viable  mining  sites  in  the  Area  for  exploration 
and  exploitation  of  no  more  than.    .    .  (size,    etc.); 

(ii)  enter  into  joint  ventures  in  respect  of  these 
sites     with  States  Parties  to  this  Convention  or 
State-enterprises  or  persons  natural  and  juridi- 
cal which  possess  the  nationality  of  such  States 
or  are  effectively  controlled  by  them  or  their 
nationals  or  any  group  of  the  foregoing.     Such 
joint  ventures  shall  be  subject   io  the  conditions 
of  exploration  and  exploitation  established  by  and 
under  this  Convention  and  shall  always  ensure  the 
direct  and  effective  control  of  the  Authority  at 
all  times. 

"4.     In  entering  into  such  joint  ventures  as  provided 
for  in  para.    3  (ii)  of  this  article,   the  Authority  may  decide 
on  the  basis  of  available  data  to  reserve  certain  portions 
of  the  mining  sites  for  its  own  further  exploitation. 

"Article  23 

"1.  In  the  exercise  of  its  functions  the  Authority  shall 
take  measures  pursuant  to  this  Convention  to  promote  and  en- 
courage activities  in  the  Area  and  to  secure  the  maximum  fin- 
ancial and  other  benefit  from  them. 
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"2.     The  Authority  shall  avoid  discrimination  in  the 
granting  of  opportunities  for  such  activities  and  shall,    in 
the  implementation  of  its  powers,    ensure  that  all  rights 
granted  pursuant  to  this  Convention  are  fully  safeguarded. 
Special  consideration  by  the  Authority  under  this  Conven- 
tion for  the  interests  and  needs  of  the  developing  countries, 
and  particularly  the  land-locked  among  them,    shall  not  be 
deemed  to  be  discrimination. 

"3.     The  Authority  shall  ensure  the  equitable  sharing 
by  States  in  the  benefits  derived  from  activities  in  the  Area, 
taking  into  particular  consideration  the  interests  and  needs 
of  the  developing  countries  whether  coastal  or  land-locked.  ' 


While  this  language  is  not  as  full  of  spikes  as  that  of  the  "Basic  Condi- 
tions" of  the  Group  of  77,    it  is  quite  unacceptable  as  a  basis  for  government 
of  the  deep  seabed.     The  key  is  the  full  control  vested  in  an  international 
authority,   with  directions  to  conduct  operations  directly  (even  though  it  may, 
in  its  discretion,    enter  into  joint  venture  arrangements  which  it  will  control), 
and  in  any  event  to  operate  under  a  mandate  to  maximize  financial  benefits 
and  avoid  or  minimize  the  effects  of  production  of  deep  seabed  minerals  on 
the  revenues  of  mineral-producing  developing  countries. 

(3)    The  third  signal:     The   Group  of  77  rejected  this  victory  for  their 
etatist  views    as  not  good  enough. 

The  American  negotiator,    in  the  First  Committee,    Mr.    Leigh  Ratiner, 


35/     I  earings  before  the  Senate  Subcommittee  on  Minerals,    Materials  and 
Fuels,    94th  Cong.  ,    1st  Sess.    1182(1975). 
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"Mr.  RATINER.  .  .  But  I  must  tell  you  what  some  of  the  areas 
are  in  which  there  was  no  progress  and  also  no  sign  of  progress 
in  the  future. 

"First,    Mr.    Chairman,    the  developing  countries  as  a  group 
presently  hold  intransigent  views  on  the  question  of  whether  the 
international  seabed  authority  should  be  empowered  to  exploit 
the  whole  of  the  area  to  the  exclusion  if  the  authority  are  desir- 
ous of  states  and  private  companies,   they  have  said  the  authority 
must  have  this  power  and  we  have  said  it  may  not  have  this  power. 

"Second,   they  hold  with  almost  equal  vigor  the  view  that 
ultimately,    decisions  policies  on  the  actions  of  the  authority  must 
be  subordinated  to  all  organs  of  the  authority  must  be  subordinate 
to  a  one-nation  one-vote  assembly.     We  do  not  agree  to  this 
approach.     We  cannot  agree  to  it  in  the  interest  of  preserving  the 
objectives  of  the  United  States  in  the  deep  seabed. 

"Third,    Mr.    Chairman,   they  insist,    and  there  is  no  sign  of 
flexibility  that  even  if  the  authority  chooses  to  exploit  the  area 
through  a  contractual  mode,   that  is,    in  cooperation  with  private 
companies  and  sovereign  states,    it  must  be  almost  entirely 
free  to  dictate  the  terms  and  conditions  of  contract  particularly 
those  relating  to  the  transfer  of  technology  and  profits.     They 
feel  to  insure  a  strong  bargaining  position  in  such  contractual 
negotiations,   the  authority  must  have  the  right  to  keep  the  sea- 
bed  area  closed  until  the  authority  decides  to  open  it. 

"Mr.    Chairman,   they  believe  the  foregoing  three  points  and 
again,    I  am  starting  my  opinion  of  what  the  developing  countries 
believe  as  a  group- -that  is   105  countries.     They  believe  the  three 
points  I  just  made  are  the  absolute  minimum  that  they  must  achieve 
in  committee  I  in  order  to  insure  their  control  over  the  raw  materials 
of  the  seabed.     This  is  a  foreign  policy  objective  of  many,    if  not 
all  developing  countries   in  the  world  today.     This  policy,    as 
Ambassador  Stevenson  has  pointed  out,    is  pursued  actively  in  every 
international  form  to  which  they  have  access.     And  as  you  see, 
characterized  as  the  creation  of  a  new  economic  order.  "    (Trans- 
cription errors  are  as  in  printed  testimony.  ) 

(4)    The  fourth  signal:    Secretary  Kissinger,    in  a  speech  to  the  Ameri- 
can Bar  Association  August  11,    1975,    said  this  about  American  objectives  in 
the  treaty  negotiations  which  will  resume  in  1976: 
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"The  United  Nations  has  declared  the  deep  seabeds 
to  be  the   '  common  heritage  of  mankind.  '      But  this  only- 
states  the  problem.      How  will  the  world  community  man- 
age the  clash  of  national  and  regional  interests  or  the 
inequality  of  technological  capability?     Will  we  reconcile 
unbridled  competition  with  the  imperative  of  political 
order? 

"The  United  States  has  nothing  to  fear  from  competi- 
tion.    Our  technology  is  the  most  advanced,    and  our 
Navy  is  adequate  to  protect  our  interests.     Ultimately, 
unless  basic  rules   regulate  exploitation,    rivalry  will 
lead  to  tests  of  power.     A  race  to  carve  out  exclusive 
domains  of  exploitation  on  the  deep  seabeds,    even  with- 
out claims  of  sovereignty,    will  menace  freedom  of  naviga- 
tion and  invite  a  competition  like  that  of  the  colonial  powers 
in  Africa  and  Asia  in  the  last  century. 

"This  is  not  the  kind  of  world  we  want  to  see.     Law  has 
an  opportunity  to  civilize  us  in  the  early  stages  of  a  new 
competitive  activity. 

"We  believe  that  the  Law  of  the  Sea  Treaty  must  pre- 
serve the  right  of  access  presently  enjoyed  by  states  and 
their  citizens  under  international  law.     Restrictions  on 
free  access  will  retard  the  development  of  seabed  re- 
sources.    Nor  is  it  feasible,    as  some  developing  countries 
have  proposed,   to  reserve  to  a  new  international  seabed 
organization  the  sole  right  to  exploit  the  seabeds. 


"The  United  States  has  devoted  much  thought  and  con- 
sideration to  this  issue.     We  offer  the  following  proposals: 

"--An  international  organization  should  be  created  to 
set  rules  for  deep  seabed  mining. 

"--This  international  organization  must  preserve  the 
rights  of  all  countries,    and  their  citizens,    directly  to 
exploit  deep  seabed  resources. 

"--It  should  also  insure  fair  adjudication  of  conflict- 
ing interests  and  security  of  investment. 

"--Countries  and  their  enterprises  mining  deep  sea- 
bed resources  should  pay  an  agreed  portion  of  their 
revenues  to  the  international  organization,    to  be  used 
for  the  benefit  of  developing  countries. 

"--The  management  of  the  organization  and  its 
voting  procedures  must  reflect  and  balance  the  interests 
of  the  participating  states.     The  organization  should 
not  have  the  power  to  control  prices  or  production  rates. 
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"--If  these  essential  U.S.    interests  are  guaranteed,    we 
can  agree  that  this  organization  will  also  have  the  right  to 
conduct  mining  operations  on  behalf  of  the  international 
community  primarily  for  the  benefit  of  developing  countries. 

"--The  new  organization  should  serve  as  a  vehicle  for 
cooperation  between  the  technologically  advanced  and  the 
developing  countries.     The  United  States  is  prepared  to 
explore  ways  of  sharing  deep  seabed  technology  with  other 
nations. 

"--A  balanced  commission  of  consumers,    seabed  producers, 
and  land-based  producers  could  monitor  the  possible  adverse 
effects  of  deep  seabed  mining  on  the  economies  of  those 
developing  countries  which  are  substantially  dependent  on 
the  export  of  minerals  also  produced  from  the  deep  seabeds.  " 

One  can  compare  this  statement  of  objectives  with  those  uttered  by 

the  Group  of  77,    and  make  his  own  book  on  the  outcome.     My  own  view  is  that 

if  a  treaty  is  signed  on  the  subject  of  deep  sea  mining  that  is  acceptable  to 

the  less  developed  countries  which  muster   105  of  140  votes,    it  will  be  a  treaty 

that  the  United  States  should  not  accept.     The  only  hope  for  an  agreement  that 

would  deserve  American  signature  and  ratification,    and  it  is  a  slender  one,    is 

that  this  conference,    like  that  in  1958,    will  separate  out  the  various  subjects 

into  separate  conventions,    probably  with  different  signatory  States  and  different 

lists  of  ratifying  countries.     The  result  would  be  what  Dean  Rusk  has  called  a 

"family  of  treaties,  "  with  differing  lists  of  adherents.     This  technique  would 

enable  agreements  to  be  reached  on  the  more  sensible  provisions  of  this  treaty, 

dealing  with  the  territorial  sea,    passage  through  straits  and  archipelagos,   the 

200 -mile  economic  zone,    etc.  ,   while  sinking  without  a  trace  the  International 

Seabed  Resource  Authority,   the   "Floating  Chinese  Pagoda,  "  manned  by  a  crew 

hostile  to  American  interests.     There  are  other  and  better  ways  of  dealing 
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internationally  with  deep  sea  mining  than  by  the  creation  of  this  sea  monster, 
endowed  with  a  perpetual  life.     We  will  come  to  these  in  a  moment. 

Looking    back  over  this  melancholy  record,   the  pointed    remarks  of 
Ambassador  Daniel  P.    Moynihan  come  to  mind.     In  his  article,    "The  United 
States  in  Opposition,  "  in  59  Commentary  No.    3,    p.  31,    March  1975,    he  reviewed 
the  unhappy  experience  of  the  United  States  in  negotiating  with  the  Third  World 
in  the  United  Nations.     Among  other  things,    he  said: 

Quoting  a  Chinese  statement  in  1974  (p.  35): 

"These  days,  the  United  Nations  often  takes  on  the 
appearance  of  an  international  court  with  the  Third  World 
pressing  the  charges  and  conducting  the  trial.  " 

He  goes  on: 

"Clearly  at  some  level- -we  all  but  started  the  United 
Nations --there  has  been  a  massive  failure  of  American  dip- 
lomacy. " 

He  speaks  (p.  35)  of  the 

".    .    .    blind  acquiescense  and  even  agreement  of  the 
United  States  which  kept  endorsing  principles  for  whose 
logical  outcome  it  was  wholly  unprepared  and  with  which  it 
could  never  actually  go  along.  " 

This  is  his  crusher,   which  would  be  a  fitting  epitaph  for  the  American 

Law  of  the  Sea  negotiating  policy: 

"In  Washington,   three  decades  of  habit  and  incen- 
tive have  created  patterns  of  appeasement  so  profound  as 
to  seem  wholly  normal.      Delegations  to  international  con- 
ferences return  from  devastating  defeats  proclaiming 
victory.     In  truth,   these  have  never  been  thought  especially 
important.     Taking  seriously  a  Third  World  speech  about, 
say,    the  right  of  commodity  producers  to  market  their 
products  in  concert  and  to  raise  their  prices  in  the  process, 
would  have  been  the  mark  of  the  quixotic  or  the  failed.  " 
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-  49  - 

Perhaps  it  is  time  to  take  Ambassador  Moynihan's  advice  (p.  41): 
"What  then  does  the  United  States  do? 
"The  United  States  goes  into  opposition.  "     (His  emphasis.  ) 
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7.     "Interim  Arrangements" 

In  conclusion,    I  come  now  to  the  "interim  arrangements"  that  might 
permit  ocean  mining  to  go  ahead  pending  American  ratification  of  a  treaty. 
It  is  likely  to  be  a  rather  long  interim,    in  my  opinion,    because  no  treaty  is 
in  the  offing  that  American  public  opinion  would  accept.     But  the  euphemism 
of  "interim  arrangements"  is  a  politer  term  than  calling  them  alternatives 
to  a  treaty.     By  some  name,    some  means  must  be  found  to  enable  American 
technology  to  make  seabed  minerals  available  to  the  world's  consumers. 
What  are  the  possibilities? 

Secretary  Kissinger,    in  his  August  11,    1975,    speech  to  the  American 
Bar  Association,    after  outlining  American    objectives  in  the  oncoming  resump- 
tion of  treaty  negotiations,    had  this  to  say  about  encouragement  of  "current 
investments"   in  deep  seabed  mining: 

"The  United  States  will  continue  to  make  determined  efforts 
to  bring  about  final  progress  when  the  Law  of  the  Sea  Conference 
reconvenes  in  New  York  next  year.     But  we  must  be  clear  on  one 
point:     The  United  States  cannot  indefinitely  sacrifice  its  own  in- 
terest in  developing  an  assured  supply  of  critical  resources  to  an 
indefinitely  prolonged  negotiation.     We  prefer  a  generally  ac- 
ceptable international  agreement  that  provides  a  stable  legal  en- 
vironment before  deep  seabed  mining  actually  begins.      The 
responsibility  for  achieving  an  agreement  before  actual  exploita- 
tion begins  is  shared  by  all  nations.     We  cannot  defer  our  own 
deep  seabed  mining  for  too  much  longer.     In  this  spirit,    we  and 
other  potential  seabed  producers  can  consider  appropriate  steps 
to  protect  current  investment  and  to  insure  that  this  investment 
is  also  protected  in  the  treaty." 

How  is  this  to  be  done? 
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One  alternative  to  a  treaty  is  domestic  legislation  controlling  American 
nationals  in  their  deep  seabed  mining  operations,    and  offering  to  other  nations 
reciprocal  recognition  of  mining  claims  which  their  nationals  may  disclose  in 
a  uniform  system  of  registration.    It  is  a  familiar  theme.     The  Administration's 
spokesmen  have  promised  the  congressional  committees  that  a  position  would 
be  stated  in  the  near  future. 

Senator  Metcalf  has  called  a  meeting  of  his  subcommittee  of  the  Interior 
and  Insular  Affairs  Committee  October  29  to  hear  the  Administration  position. 
It  can  be  assumed  to  be  unchanged:     do  nothing  until  after  the  next  session  of 
the  Law  of  the  Sea  Conference. 

To  this  Administration  position,    as  one  concerned  citizen,    I  respectfully 
but  emphatically  dissent.     It  has  become  clear  that  the  existing  regime  of  free- 
dom of  the  seas  promises  more  seabed  minerals  for  American  defense  and  for 
the  American  consumer  than  any  treaty  now  on  the  drawing  boards  could  pos- 
sibly do.     The  American  people  have  everything  to  lose  and  nothing  to  gain  by 
the  creation  of  a  new  supergovernment  to  have  control  in  any  degree  whatever 
of  our  access  to  the  minerals  of  the  seabed,    now  freely  available  to  us  under 
existing  law.     American  foreign  policy  suffered  a  self-inflicted  wound  by  taking 
the  initiative,    in  1970,    in  launching  a  proposed  treaty   which  would  create  the 
Seabed  Resource  Authority--a  seagoing  government  comprising  a  legislature, 
an  executive,    a  judiciary,    a  secretariat,    and  five  powerful  commissions.     The 
irrevocable  creation  of  such  a  new  force,    dominated  by  nations  hostile  to 
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American  interests,    is  a  contingency  to  be  avoided  at  all  costs,    but  the  in- 
credible fact  is  that  the  State  Department  itself  proposed  the  launching  of  this 
Seabed  Resource  Authority,    and  has  been  poised  impatiently  with  the  champagnt 
bottle  overhead  for  five  years  now,    eager  to  christen  it.     Put  that  bottle  down. 
Stop  telling  Congress  to  come  back  manana.      Treat  Congress  as  kindly  as  you 
do  the  Group  of  77. 

Another  alternative  is  possible  action  by  the  Executive.      Several  con- 
structive courses   are  open. 

One  would  be  a  policy  statement  by  the  President,   to  put  more  iron  in 
the  blood  of  our  negotiators  before  the  1976  session  of  the  Law  of  the  Sea  Con- 
ference begins. 

Another  would  be  a  Presidential  Proclamation  to  regulate  activities  of 
American  nationals,    in  lieu  of  legislation,    until  a  satisfactory  (I  emphasize 
satisfactory)  treaty  is  ratified  by  the  United  States. 

The  key  feature  of  domestic  action,    whether  in  the  legislative  or  execu- 
tive branch,    ought  to  be  the  avoidance  of  creation  of  a  new  international  govern- 
ment (the  precise  reverse  of  present  policy),   the  preservation  of  the  freedom 
of  the  seas,    limitations  on  size  and  duration  of  claims,    requirements  of  dili- 
gence in  production,    prohibition  of  price-fixing  and  production  controls,    and 
reciprocal  undertaking  by  the  maritime  powers  to  respect  the  operations  of 
one  another's  nationals.     If  Congress  should  decide  to  dedicate  to  some  inter- 
national fund  a  portion  of  the  federal  tax  revenues  derived  from  deep  seabed 
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mining,    so  be  it.      But  these  contributions  ought  not  to  be  added  to  the  tax  bur- 
den on  this  high  risk  business,   which  must  compete  with  land-based  mines 
paying  no  such  international  tax. 

The  time  has  come,    in  my   personal  opinion,    for  the  President  to  speak 
out  and  for  the  Congress  to  act  for  the  protection  of  American  interests   in 
marine  minerals.     Early  passage  by  Congress  of  deep  sea  mineral  legisla- 
tion would  be  a  plain  signal  to  all  negotiators  - -American  and  foreign- -as  to 
the  kind  of  treaty  on  this  subject  that  the  Senate  is  prepared  to  ratify.     It  would 
be  an  equally  plain  signal  that  negotiation  of  a  treaty  which  does  not  protect 
American  resource  interests  to  the  extent  that  Congress  would  protect  them 
is  a  waste  of  everybody's  time,    because  American  public  opinion  would  not 
accept  it  and  the  Senate  would  not  give  consent  to  its  ratification. 
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STATEMENT 

BY 

LEIGH  S.  RATINER,  ADMINISTRATOR 

OCEAN  MINING  ADMINISTRATION 

DEPARTMENT  OF  THE  INTERIOR 

BEFORE  THE 

AMERICAN  MINING  CONGRESS 

OCTOBER  1,  197  5 

In  the  final  quarter  of  this  Century,  our  national  standard 
of  living,  as  well  as  our  national  security,  will  be  greatly 
affected  by  our  success  or  failure  in  generating  new,  politically 
secure  sources  of  raw  materials.   The  mineral  resources  of  the 
deep  ocear  seabed  constitute  a  vast  major  source  of  certain  raw 
materials  that  could  supply  a  significant  share  of  United  States 
mineral  needs  after  1980.   By  2000  the  United  States  could  be  a 
net  exporter  of  nickel,  cobalt  and  manganese — commodities  for 
which  we  presently  rely  heavily  en  imports. 

In  1970  the  Congress  gave  unmistakeable  policy  guidance  to 
the  Department  of  tha  Interior  regarding  the  development  of  mining 
industries.   Nowhere  is  this  policy  more  pertinent  than  in  ocean 
mining.   For  that  reason,  I  would  like  to  quote  the  Congressional 
statement  of  policy  pursuant  to  which  the  Department  of  the 
Interior  acts  in  relation  to  ocean  mining: 

"The  Congress  declares  that  it  is  the  continuing 
policy  of  the  Federal  Government  in  the  national 
interest  to  foster  and  encourage  private  enterprise 
in  ...  the  development  of  economically  sound  and 
stable  domestic  mining,  minerals,  /and/  metal  ... 
industries. " 

The  Mining  and  Minerals  Policy  Act  went  on, 

"It  shall  be  the  responsibility  of  the  Secretary  of 
the  Interior  to  carry  out  this  policy  when  exercising 
his  authority  under  such  programs  as  may  be  authorized 
by  law  other  than  this  Act." 

Finally,  the  Congress  required  the  Secretary  of  the  Interior  to 
make  an  annual  report  to  it  on  thene  metals  along  with  recom- 
mendations for  leqislative  programs  to  implement  the  policy  of 
this  Act. 

For  almost  10  years  the  Department  of  the  Interior  has 
devoted  a  small  cortion  of  its  manpower  and  program  funds  to 
ocean  mining.   In  recognition  of  the  enormous  potential  of  ocean 
mining  in  1975,  then  Secretary  of  the  Interior,  Rogers  C.B.  Morton 
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substantially  upgraded  Interior's  work  in  this  field  by 
creating  the  Ocean  Mining  Administration  and  charged  it  with 
the  development  of  policy  for  ocean  mining  and  the  responsi- 
bility to  oversee  the  technical  programs  of  all  elements  of 
the  Department  of  the  Interior  with  programs  related  to  ocean 
mining.   The  Ocean  Mining  Administration  takes  its  mandate 
seriously  and  will  do  all  in  its  power  to  ensure  that  ocean 
mining  receives  the  political  priorities  in  Washington  neces- 
sary to  help  private  enterprise  create  alternative  sources  of 
supply  for  cur  country. 

The  political  events  of  the  recent  past  in  respect  of 
global  raw  materials  require  us  to  focus  carefully  on  that 
aspect  of  the  Mining  and  Minerals  Policy  Act  which  requires 
the  Secretary  of  the  Interior  to  foster  and  encourage  private 
enterprise  in  the  development  of  a  domestic  mining  industry. 
It  is,  after  all,  only  through  domestication  that  we  can 
achieve  the  goal  of  security  of  access  to  the  raw  materials 
which  for  a  variety  of  reasons  many  in  the  world  would  like 
to  deny  us . 

The  fact  is  that  American  industry — and  with  it  the  American 
economy — can  solve  extraordinary  technological  problems,  and  it 
can  succeed  in  a  competitive  market  to  provide  necessary  mineral 
supplies.   But  the  growing  tide  of  economic  nationalism  in  the 
raw  material-rich  countries  of  the  Third  World  has  undercut  or 
impaired  the  orderly  flow  of  minerals  from  them  to  industrial 
consumers. 

Nowhere  is  the  conflict  between  the  ability  of  United  States 
companies  to  produce  minerals  and  the  desire  of  the  Third  World 
to  limit  and  control  the  cost,  amount  and  destination  of  that 
production  more  clear  than  in  the  case  of  deep  ocean  mining. 
Here,  the  developing  nations  seek  to  limit  the  use  of  truly 
remarkable  advances  achieved  by  American  industry — advances  that 
cross  the  technological  threshold  to  development  of  known,  or 
yet  to  be  discovered,  deep  ocean  minerals.   Their  object  in 
limiting  deep  ocean  mining  is  to  obtain  sufficient  control  over 
seabed  minerals  as  to  ensure  that  this  new  source  of  raw  materials 
can  be  managed  in  accordance  with  the  new  objectives  of  the  Third 
World — to  transfer  wealth  from  rich  to  poor  nations  and  to  protect 
land-based  producers  from  competition  with  seabed  producers  by 
stabilizing  seabed  mineral  prices  at  potentially  artificial  levels. 
In  order  to  do  so,  they  would  deny  or  severely  limit  the  access 
of  the  United  States  to  the  copper,  nickel,  cobalt,  manganese 
and  other  minerals  of  the  seabed.   That  result  would  be  an 
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unacceptable  compromise  of  the  national  interest  in  assuring 
supplies.   This  was  made  emphatically  clear  by  the  Secretary 
of  State  in  his  speech  to  the  American  Bar  Association  in 
Montreal  on  August  11,  1975,  concerning  the  law  of  the  sea. 

Ultimate  availability  of  extensive  seabed  minerals  for  use 
in  the  factories  of  Detroit,  Hamburg,  Pittsburgh,  Bombay  or  Sao 
Paulo  will  depend  on  the  work  that  is  done  in  three  separate 
arenas:   1)  Private  industry  must  maintain  and  increase  the 
momentum  already  generated  toward  commercial-scale. deep  ocean 
mining. 

2)  The  international  community,  acting  through  the 
United  Nations  Conference  on  the  Law  of  the  Sea,  should  devise 
a  universally  acceptable  approach  to  the  management  of  deep 
seabed  resources  that  concurrently  promotes  seabed  mineral 
development  in  a  manner  responsive  to  the  requirements  of  con- 
suming nations,  while  taking  into  account  the  legitimate  interests 
of  the  developing  nations. 

3)  Government  must  learn  to  understand  in  detail  the 
political,  economic  and  technical  factors  affecting  deep  ocean 
mining,  and  it  should  take  any  appropriate  measures  to  facilitate 
continued  development  of  a  domestic  ocean  mining  capability  that 
are  consistent  with  the  efforts  to  achieve  an  internationally- 
agreed  approach. 

I  will  describe  my  impressions  of  the  status  of  progress 
in  each  of  the  areas  I  have  just  mentioned. 

There  is  no  doubt  that  significant  progress  in  the  private 
sector  toward  commercial  ocean  mining  operations  is  well  under- 
way.  We  have  recently  completed  a  survey  of  the  state-of-the- 
art  in  ocean  mining  technology.   It  is  clear  beyond  question 
that  in  the  last  several  years  most,  if  not  all,  of  the  major 
technological  barriers  to  the  recovery  and  processing  of 
manganese  nodules  have  been  solved.   Furthermore,  the  companies 
that  have  been  most  active  in  ocean  mining  have  by-and-large 
completed  the  early  development  phase  of  their  activities  and 
are  proceeding  to  a  more  advanced  scale-up  phase,  looking 
toward  construction  of  commercial-scale  facilities. 

The  most  striking  aspect  of  the  ocean  mining  industry  is 
its  undeniable  metamorphosis  from  a  research  and  development 
effort  that  weighed  the  relative  merits  of  various  design  concepts 
for  mining  recovery  systems,  methods  for  handling  and  transport- 
ing materials,  and  approaches  to  metallurgical  processing  into 
a  self-confident,  progressive  effort  aimed  at  refining  technical 
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solutions  and  devising  mining  programs.  The  evidence  of  this 
change  is  abundant.   Companies  have  conducted  pilot  test  opera- 
tions of  processing  plants  and  appear  satisfied  that  commercial 
grades  of  nickel,  copper,  cobalt  and  in  at  least  one  case, 
manganese,  can  be  won  from  deep  ocean  nodules.   Furthermore, 
pilot  size  mining  machines  have  been  tested  with  results  that 
warrant  early  scheduling  of  prototype  testing  of  nodule  re- 
covery systems.   Finally,  companies  have  moved  from  generalized 
prospecting  surveys  to  detailed  exploration  and  evaluation  of 
commercially-promising  mine  sites. 

What  these  milestones  mean  is  that  ocean  mining  is  beyond 
the  formative  stages  to  the  extent  that  companies  are  about  to 
embark  on  detailed  planning  of  commercial  operations  that  promise 
to  begin  landing  one  to  three  million  tons  of  nodules  per  mining 
operation  per  year,  beginning  in  the  early  1980 's.   Necessary 
capital  investment  in  ocean  mining  ventures  will  amount  to 
between  $300  and  $500  million  for  each  mine  site. 

Before  committing  these  substantial  investment  funds, 
companies  have  sought  to  bring  together  international  consortia 
to  provide  a  broader  collection  of  management  and  technical 
expertise  while  minimizing  the  financial  risk  to  any  one  company. 
In  the  past  18  months  3  new  international  ocean  mining  consortia 
involving  American  companies  with  ocean  mining  capability  have 
been  formed  and  it  is  anticipated  that  the  numbers  will  increase 
in  the  near  future.   These  first  ocean  mining  ventures  are  by  no 
means  the  only  American  concerns  that  are  potential  ocean  miners. 
For  instance,  many  other  members  of  the  American  Mining  Congress 
are  following  with  great  interest  the  progress  of  the  pioneer 
ocean  miners.   There  is  no  doubt  in  my  mind  that  within  the  near 
future  we  will  see  intensified  ocean  mining  involvement  through- 
out the  American  mining  industry.   However,  the  future  of  ocean 
mining  or — from  a  Government  policy  perspective — the  future  role 
of  ocean  mining  in  supplying  the  resource  needs  of  the  Nation 
will  be  affected  by  the  actions  of  the  international  community 
and  the  Federal  Government. 

Let  me  turn  first  to  the  international  aspects  of  deep 
ocean  mining.   Last  spring  the  second  substantive  session  of 
the  United  Nations  Conference  on  the  Law  of  the  Sea  convened 
in  Geneva  for  eight  weeks.   The  United  States  delegation  arrived 
in  Geneva  with  the  knowledge  that  the  fundamental  objectives  of 
the  United  States  and  other  industrial  nations  in  access  to  the 
mineral  resources  of  the  deep  seabed  were  regarded  by  some  as 
being  in  conflict  with  the  ideological  demands  of  the  Group  of 
77,  the  developing  nations'  caucus  that  supports  creation  of  an 
international  organization  with  "direct  and  effective  control" 
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over  the  international  seabed  area  and  the  power  to  limit  or 
prevent  production  of  seabed  minerals.   Nevertheless,  the  United 
States  delegation  believed  that  there  were  many  moderate  and 
reasonable  developing  countries  who  would,  in  time,  understand 
that  they  shared  with  the  developed  world  the  need  for  continuing 
supplies  of  mineral  resources  at  reasonable  prices. 

The  United  States  approached  the  Geneva  negotiations  in  the 
hope  that  the  majority  of  the  Group  of  77  would  share  our  desire 
to  establish  a  cooperative  international  legal  regime  and  machinery 
that  would  facilitate  development  of  seabed  resources  for  the 
benefit  of  all  nations.   Accordingly,  the  United  States  delegation 
sought  in  Geneva  to  reach  an  accommodation  with  the  developing 
nations  that  would  simultaneously  meet  their  strongly  felt  desire 
for  the  proposed  International  Seabed  Authority  to  maintain  a 
central  role  in  the  exploitation  of  deep  ocean  minerals  and 
provide  for  non-discriminatory  access  to  minerals  on  reasonable 
terms  and  conditions  for  all  States  and  their  nationals. 

Several  new  and  far-reaching  proposals  were  put  forward  in 
informal  negotiating  sessions.   These  proposals  went  a  consider- 
able distance  toward  the  position  of  the  developing  countries. 
They  included  a  mechanism  for  reserving  one-half  of  the  com- 
mercially valuable  areas  of  the  seabed  for  contractual   joint 
ventures  in  which  the  International  Seabed  Authority  would  have 
considerable  discretion  in  negotiating  the  terms  and  conditions 
of  the  contracts.   In  an  equivalent  area  of  the  seabed,  sovereign 
States  or  their  nationals  would  en}oy  non-discriminatory  access 
to  mine  sites  provided  they  were  qualified  and  conformed  with 
specified  terms  and  conditions  for  obtaining  and  keeping  con- 
tractual rights.   In  both  types  of  contractual  arrangements, 
provisions  would  be  made  for  a  substantial  sharing  of  profits 
with  the  developing  countries. 

What  seemed  to  the  United  States  to  be  a  rather  forthcoming 
proposal  was  rejected  by  the  Group  of  77,  and  the  result  of  the 
spring's  negotiations  was  a  Single  Negotiating  Text  on  the  law 
of  the  sea  treaty  which  reflected  in  respect  of  ocean  mining  the 
full  range  of  economic  demands  put  forward  by  the  developing 
nations  in  the  form  of  a  new  international  economic  order.   In 
the  case  of  the  proposed  deep  seabeds  regime,  this  new  economic 
order  would  effect  substantial  transfer  of  wealth  and  technology 
to  the  developing  nations,  if  indeed  any  ocean  mining  company 
were  prepared  to  invest  under  the  Group  of  77  approach,  and  it 
would  vest  in  a  one-nation,  one-vote  Assembly  the  power  to 
restrict  access  of  nations  to  minerals  and  to  limit  and  control 
production  levels  in  a  cartel-like  fashion. 
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There  is  a  somewhat  sobering  lesson  to  be  drawn  from  the 
experience  at  Geneva:   An  internationally-agreed  regime  for  the 
exploration  and  exploitation  of  deep  seabed  minerals  that  will 
permit  orderly  commercial  development  on  a  non-discriminatcry 
basis  and  without  politically  imposed  price  of  production  con- 
trols will  take  more  time  to  negotiate  than  the  United  States 
had  previously  anticipated.   It  may  be  that  some  of  the  law  of 
the  sea  negotiators  lack  a  practical  appreciation  of  the  pre- 
requisites to  establishing  a  viable  ocean  mining  industry.   In 
the  absence  of  any  tangible  appreciation  within  the  international 
community  of  the  long-term  benefits  of  promoting  the  production 
of  seabed  minerals,  we  may  have  to  be  patient  for  a  while  longer. 
Perhaps  only  continued  acceleration  of  mining  effort  by  industrial- 
ized countries  will  convince  those  who  would  delay  longer  that 
the  world  will  benefit  more  from  a  sensible  treaty  which  accom- 
modates all  national  interests  than  it  will  if  treaty  negotiations 
lag  while  mining  occurs. 

In  conveying  to  you  my  judgment  that  a  satisfactory  con- 
clusion of  the  international  negotiations  concerning  ocean  mining 
may  still  take  longer — another  year  for  sure--I  do  not  mean  to 
imply  that  Government  can  or  should  counsel  patience  and  provide 
only  moral  support  to  an  industry  which  we  have  encouraged  to 
take  political  risks — quite  the  contrary. 

I  have  already  mentioned  the  major  organizational  steps 
which  the  Secretary  of  the  Interior  took  last  year  to  begin  to 
prepare  for  the  1980 's  and  beyond.   I  also  wish  to  note  the 
recent  announcement  by  the  Secretary  of  Commerce  that  he  has 
created  within  the  National  Oceanic  and  Atmospheric  Admininis- 
tration  a  new  Office  of  Marine  Minerals  that  will  coordinate 
NOAA's  environmental  and  technical  services  related  to  marine 
minerals  and  will  encourage  the  use  of  Sea  Grant  funding  for 
marine  mining  studies.   The  creation  of  OMA  in  Interior  and 
OMM  in  NOAA  should  assure  that  the  Federal  Government  maintains 
an  appropriate  level  of  expertise  in  the  ocean  mining  field  and 
is  prepared  to  execute  any  additional  responsibilities  in  respect 
of  ocean  mining  that  may  fall  to  it  by  virtue  of  domestic  legisla- 
tion implementing  an  international  treaty  or  establishing  a 
domestic  approach  to  the  encouragement  of  ocean  mining. 

Further,  the  Administration  has  stressed  in  testimony  before 
Congress  the  importance  of  having  a  regime  in  place  by  the  end 
of  1975  so  that  protracted  political  uncertainty  would  no  longer 
delay  or  impede  existing  or  nev;  investments  in  ocean  mining.   The 
Administration  intends,  on  an  urgent  basis,  to  complete  its  long- 
standing review  of  interim  policy  towards  seabed  mining,  in  light 
of  the  unexpected  delay  in  international  negotiations,  and  will 
report  the  findings  of  this  review  to  the  Senate  Interior  Committee 
en  the  29th  of  October. 
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It  should  be  noted  that  the  Administration  has  in  the  past 
opposed  legislation  pending  in  Congress  for  the  establishment 
of  a  comprehensive  domestic  regime  for  ocean  mining.   The 
principal  thrust  of  Administration  opposition  has  been  the 
effect  that  such  legislation  might  have  on  our  negotiating 
efforts  in  the  Law  of  the  Sea  Conference — a  conference  that  all 
of  us  hope  will  end  quickly  and  successfully. 

The  question  must,  however,  be  asked  whether  our  opposition 
to  legislation  which  in  a  sense  might  preempt  negotiations 
should  extend  to  all  forms  of  legislation.   Much  more  careful 
thought  must  row  be  given  to  alternative  approaches  which   ould 
reduce  uncertainty  for  investors  without  at  the  same  time 
exposing  the  United  States  to  the  criticism  from  other  nations 
that  while  negotiations  were  proceeding,  we  had  taken  a  major 
step  toward  unilateral  regulation  and  the  granting  of  exclusive 
rights  to  areas  of  the  seabed.   I  am  hopeful  that  the  Adminis- 
tration will  find  a  positive  and  constructive  solution  to  this 
dilemma  that  is  consistent  with  the  needs  of  private  enterprise 
to  commence  unusually  large  capital  investments  in  1976  to 
maintain  American  technological  leadership. 

As  a  final  thought,  I  would  only  add  that  it  seems  to  me 
that  if  it  is  possible  for  men  to  figure  out  how  to  retrieve 
millions  of  tons  of  nodules  from  ocean  depths  of  15,000  feet, 
then  it  is  not  impossible  for  the  governments  devised  by  men 
to  agree  on  a  method  of  managing  the  resources  of  the  seabed 
that  serves  the  benefit  of  all  nations. 

There  is  still  time  for  the  Law  of  the  Sea  Conference  to 
complete  its  work  and  provide  a  firm,  internationally-agreed 
footing  for  ocean  mining.   There  seems,  however,  to  be  a  per- 
ception among  the  present  leadership  of  the  Group  of  77  in  the 
Law  of  the  Sea  Conference  that  there  is  no  end  to  the  road 
toward  compromise.   We  sometimes  have  the  sensation  that  the 
Law  of  the  Sea  Conference  on  the  question  of  ocean  mining  has 
been  a  one-way  street.   At  the  end  of  that  street  the  Group  of 
77  has  been  waiting  for  us.   The  industrialized  countries  have 
walked  that  street  as  far  as  they  can.   Now,  they  will  need  to 
stop  and  wait  for  the  developing  countries  to  meet  them  coming 
in  the  other  direction.   Compromise  is,  after  all,  a  two-way 
street.   We  have  tried  to  understand  developing  countries' 
objectives  in  ocean  mining  and  have  tailored  our  proposals  to 
meet  those  objectives.   We  will  continue  to  do  so,  but  we  must 
see  a  willingness  on  the  part  of  developing  countries  to  tailor 
their  proposals  to  our  objectives.   As  long  as  industrialized 
countries  heavily  dependent  on  raw  materials  are  expected  to 
rely,  for  their  access  to  the  vast  resources  of  the  seabed,  on 
the  generosity  of  an  international  organization  whose  decision- 
making apparatus  is  effectively  in  the  hands  of  a  large  group 
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of  countries  who  have  made  it  clear  that  they  wish  to  limit 
access  to  raw  materials  lifelines,  we  cannot  be  hopeful. 
When  there  is  a  clear  political  understanding  that  an  accom- 
modation in  the  law  of  the  sea  depends  on  recognition  in  a 
treaty  that  sovereign  States  and  their  nationals  will  have 
direct  access  to  resources  of  the  seabed  subject  to  regulation 
and  supervision  by  an  international  body  without  artifically- 
imposed  limits  on  their  productive  capacity,  then  and  only  then 
will  the  treaty  we  have  been  seeking  for  almost  10  years  begin 
to  take  shape  and  give  us  cause  for  optimism. 
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NOAA  Reports  Preliminary 
Results  From  Deep  Ocean 
Mining  Study 


The  environmental  effects  of  deep  orean  mining  are  far  from  well  known,  but 
they  w:ll  include  stirring  up  sediments  and  disturbing  bottom  life,  and  possibly 
resurrecting  long  dormant  spores. 


These  were  among  the  tentative  conclusions  of  a  study  in  a  National  Oceanic  and 
Atmospheric  Administration  project  aimed  at  predicting  the  probable  environmental  im- 
pact of  deep  sea  manganese  nodule  mining:   the  Deep  Ocean  Mining  Environmental  Study 
(DOMES).   Project  officer  for  DOMES  is  John  W.  Padan  of  the  Pacific  Marine  Environmental 
Laboratory  in  Seattle,  one  of  the  Commerce  Department  agency's  Environmental  Research 
Laboratories.   The  project  is  under  the  general  supervision  of  NOAA's  Marine  Ecosystem 
Analysis  program,  aimed  at  defining  the  relationship  between  man  and  the  marine  envir- 
onment. 


As  the  first  step  in  DOMES,  scientists  conducted  an  initial  baseline  study  last 
spring  to  begin  to  establish  the  pre-mining  condition  of  an  area  of  the  Pacific  where 
mining  corporations  are  already  filing  claims.   The  study  was  led  by  Dr.  Oswald  A.  Roels 
of  Lamont-Doherty  Ceological  Observatory  and  the  City  University  of  New  York.   For 
four  weeks,  he  and  16  other  oceanographers  and  technicians  aboard  the  University  of 
Hawaii's  ship  Moana  Wave  studied  the  living  organisms,  sediments,  currents,  and  waters 
within  a  20,000-square-mile  (52,000-square-kilometer)  area  -850  miles  (1,360  kilometers) 
southeast  of  Hawaii. 


The  job  of  analyzing  the  data  these  scientists  collected  will  take  months,  but 
preliminary  results  are  in,  and  they  provide  new  insights  into  the  marine  environment 
of  which  the  manganese  nodules  are  an  integral  part. 


The  cross-shaped  study  area  lies  in 
Mexico  to  the  Marshall  Islands. 


enormous  nodule  zone  that  extends  from 
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The  DOMES  researchers  measured  such  characteristics  as  salinity,  temperature, 
amounts  of  dissolved  oxygen,  sediment  geology,  phytoplankton  productivity,  nutrients, 
and  trace  metals  at  many  different  stations  in  the  study  area.   More  than  a  ton  of  the 
nodules  themselves  were  collected. 

Four  arrays  of  current  meters  were  deployed  at  one  of  the  stations  to  determine 
circulation  patterns.   An  underwater  camera  took  2,204  photos  of  the  sea  floor.   In  the 
upper  levels  of  the  water  column,  the  researchers  measured  the  intensity  of  light  pene- 
trating below  the  surface.   The  amount  of  light  affects  the  rate  of  photosynthesis  and 
thus  the  biological  productivity  of  the  waters. 

Some  deep-sea  mining  systems  would  bring  large  quantities  of  bottom  water  and  some 
sediments  to  the  surface;   all  would  stir  up  clouds  of  sediment  near  the  bottom.   How 
would  these  foreign  materials  disperse,  and  what  effects  would  they  have  on  the  character 
of  the  waters  and  on  life  forms? 

The  density  of  the  bottom  water  after  it  is  brought  to  the  surface  compared  to  that 
of  the  normal  surface  water  will  determine  whether  it  stays  at  the  surface  or  sinks 
downward  again,  and  for  the  most  part  differences  in  temperature  and  salinity  determine 
the  relative  densities  of  the  waters.   As  it  is  transported  upward,  says  Roels,  the 
bottom  water  is  heated,  and  may  in  some  cases  reach  the  same  temperature  as  water  at  the 
surface.   The  DOMES  researchers  verified  that  the  salinity  of  bottom  water  in  the  Pacific 
study  area  is  very  close  to  that  at  the  surface.   This  means,  conclude  the  researchers, 
that  bottom  waters  brought  to  the  surface  would  probably  remain  there. 

These  bottom  waters  would  be  rich  in  nutrients  that  could  stimulate  the  growth  of 
phytoplankton  in  the  surface  waters.   To  assess  the  effects  of  such  an  infusion  of  bottom 
water,  the  DOMES  researchers  collected  water  samples  from  10  to  12  depths  in  the  upper 
500  feet  (150  meters)  of  water  and  analyzed  them  for  amounts  and  species  of  phytoplankton. 
The  depths  sampled  were  chosen  according  to  thermal  structure  and  light  penetration,  or 
the  percent  of  sunlight  reaching  a  given  depth  compared  to  that  at  the  water  surface. 

In  the  shipboard  laboratory,  Roels'  team  made  up'varying  mixtures  of  sediments, 
bottom  water,  and  surface  water  and  incubated  them  for  24  hours  under  natural  sunlight 
filtered  to  stimulate  the  different  light  levels  received  by  the  surface  water  samples. 
The  results  were  no  surprise:   phytoplankton  development  was  generally  proportional  to  the 
amount  of  nutrient  enrichment.   But,  Roels  adds,  deep  water  discharge  at  the  surface  will 
probably  amount  to  less  than  one  percent  of  the  total  mixture. 

Other  experiments  tested  the  effects  of  various  benthic  nutrients  on  samples  of 
surface  water.   Thousands  of  analyses  of  nutrients,  alkalinity,  and  oxygen  content  were 
conducted  on  ship. 

There  was  also  the  possibility  that  mining  might  revitalize  spores  that  have  lain 
dormant  in  the  sediments  for  ages,  spores  whose  natural  enemies  may  have  long  since  dis- 
appeared.  The  researchers  did  find  a  series  of  phytoplankton  spores  buried  in  the 
sediments  which  bloomed  to  life  when  brought  to  the  surface  and  exposed  to  light.  The    * 
spores  were  cultured  for  later  identification,  and  specimens  still  survive  in  the 
laboratory. 
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So  far,  a  fourth  of  the  2,204  photographs  of  the  bottom  have  been  examined.   The 
census  of  large  animal  life  caught  by  the  underwater  camera  includes:   111  sea  cucumbers, 
11  tunicates,  9  brittle  stars,  9  anemones,  5  sponges,  3  sea  stars,  2  rat-tailed  fish, 
one  bivalve,  and  one  coral.   About  14,000  square  yards  (12,000  square  meters)  of  ocean 
floor  is  visible  in  these  S00  photos,  and  it  seems  to  have  a  population  density  of  about 
one  large  organism  per  120  square  yards  (100  square  meters). 

One  of  the  sediment  samples  has  been  analyzed  and  found  to  contain  four  species 
of  foraminifera — tiny  creatures  with  delicate  calcareous  skeletons — and  a  few  individuals 
belonging  to  several  other  groups  of  organisms.   The  bottom  samples  also  included  an 
assortment  of  relics  such  as  squid  beaks,  shark  teeth,  and  whale  earbones. 

At  least  two  other  ocean  sites,  located  in  areas  with  different  oceanographic 
characteristics,  may  be  subjected  to  similar  scrutiny  on  a  seasonal  basis  to  complete 
the  baseline  studies.   The  DOMES  plan  is  to  focus  on  the  rich  north' Pacific  nodule  zone 
which  will  probably  be  the  first  to  be  mined. 


Louise  A  Purrett 
NOAA-Boulder,  Colorado  80302 
(303)  499-1000,  Ext.  6286 
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[From  Newsday,  Sept.  28,  1975] 

Keeping  Our  Share  of  the  Oceans'  Riches 

(By  H.  Gary  Knight  ») 

Although  Congress  and  the  State  Department  differ  on  how  to  protect  U.S. 
ocean  interests,  it  is  imperative,  says  this  authority  on  marine  law,  that  we  stand 
firm  against  encroachment  by  underdeveloped  nations. 

Congress  is  apparently  on  the  brink  of  enacting  a  law  that  would  establish  a 
200-mile  fisheries  zone  off  the  nation's  coast. 

Last  fall  the  administration  pulled  out  all  the  stops  in  opposition  to  a  similar 
bill.  Despite  this  effort,  the  Senate  passed  the  bill  by  a  vote  of  68-27,  but  the 
House  did  not  act  before  the  end  of  the  93rd  Congress.  Congress  is  not  likely  to 
be  frustrated  on  this  subject  again — on  Thursday  the  Senate  Commerce  Com- 
mittee unanimously  approved  a  bill  that  would  establish  a  200-mile  fishing  zone 
around  U.S.  shores  and  forbid  foreigners  to  take  anything  but  surplus  fish  from 
those  waters.  It  is  also  considering  legislation  to  authorize  U.S.  citizens  to  mine 
mineral  deposits  from  the  deep  ocean  floor,  beyond  the  continental  shelf. 

These  legislative  initiatives  contrast  with  an  even  more  comprehensive  effort 
on  the  part  of  the  State  Department  and  other  federal  agencies  to  negotiate  a 
widely  acceptable  international  agreement  dealing  with  just  about  every  facet 
of  the  use  of  ocean  space  and  the  exploitation  of  ocean  resources.  It  should  come 
as  no  surprise  to  learn  that  Congress  and  the  State  Department  have  rather 
different  views  about  the  best  way  to  protect  the  nation's  ocean-related  interests. 
In  two  areas — fishing  and  deep  seabed  mining— the  issue  will  come  to  a  head  as 
Congress  presses  ahead  on  legislation  that  the  administration  views  as  antithetical 
to  its  foreign  policy  interests. 

Why  the  sudden  interest  in  the  ocean?  In  the  first  place,  the  interest  is  not 
really  new.  The  United  States  has  long  been  a  maritime  power.  We  have  for  many 
decades  relied  on  the  sea  for  food  and  energy  resources,  and  utilized  its  presence 
in  the  conduct  of  our  foreign  policy.  But  with  increasing  world  population  and  its 
concomitant  demand  on  the  environment,  more  and  more  nations,  especially 
those  gaining  independence  since  1945,  are  turning  to  the  sea  to  develop  their 
economies. 

In  1967,  the  Maltese  ambassador  to  the  United  Nations,  Dr.  Arvid  Pardo, 
initiated  a  debate  on  the  status  of  deep  seabed  minerals,  which  led,  at  the  UN's 
snail's  pace,  to  the  Third  UN  Conference  on  the  Law  of  the  Sea.  That  conference 
has  now  held  20  weeks  of  inconclusive  meetings  over  the  past  two  years.  Talks 
are  scheduled  to  resume  in  March  in  New  York. 

The  upshot  of  all  this  sea  diplomacy  is  that  the  United  States,  along  with  other 
technologically  advanced  nations,  is  being  forced  to  negotiate  its  vital  ocean 
interests  in  the  one-nation,  one-vote  UN  forum  in  which  the  economically  under- 
developed nations  have  a  commanding  majority.  As  if  that  did  not  present  enough 
difficulty,  these  countries  have  now  involved  the  law  of  the  sea  negotiations  in 
their  push  for  a  "New  International  Economic  Order" — a  euphemism  for  redistri- 
bution of  wealth  from  the  rich  to  the  poor. 

How  do  these  domestic  and  foreign  developments  in  the  ocean  affect  U.S. 
citizens?  Until  quite  recently,  most  U.S.  coastal  populations  cared  only  about 
near-shore  commercial  and  sports  fishing  and,  in  some  areas,  offshore  oil  and  gas. 
Although  these  uses  of  the  ocean  remain  important,  new  developments  make 
public  interest  in  the  politics  of  the  ocean  even  greater.  The  outcome  of  the  law  of 
the  sea  negotiations  could  affect  such  essential  matters  as  the  price  of  gasoline, 
the  availability  of  certain  seafoods,  the  cost  of  steel,  the  defense  budget,  and  the 
preservation  of  the  marine  environment. 

New  Englanders  and  Alaskans,  for  example,  have  been  concerned  that  foreign 
fishermen — especially  the  Russians  and  Japanese — are  depleting  the  fish  stocks 
upon  which  they  have  relied  for  a  living.  It  has  been  established  beyond  doubt 
that  many  such  species  are  being  overfished  and  that  some  are  in  danger  of  total 
depletion.  Whether  this  stems  from  intensive  foreign  fishing,  or  simply  from  the 
lack  of  a  comprehensive  management  program  by  the  U.S.  government  and  the 
fishing  industry,  the  reaction  has  been  essentially  xenophobic — thus  the  push 
for  200-mile  fishing  zone  legislation  that  would  allow  the  United  States  to  order  a 
reduction  of  effort  by  foreign  fishermen. 


1  H.  Gary  Knight  teaches  marine  resources  law  at  Louisiana  State  University,  and  is  a 
member  of  the  Advisory  Committee  on  the  Law  of  the  Sea  for  the  National  Security  Council. 
He  recently  published  a  law  school  casebook  on  sea  law  and  served  with  the  U.S.  delegation 
to  the  Law  of  the  Sea  Conference,  held  in  Caracas  this  summer. 
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Domestically  this  seems  to  be  an  appropriate  solution,  but  it  may,  according 
to  the  State  Department,  cause  international  complications.  For  example,  U.S. 
foreign  policy  experts  argue  that  if  the  U.S.  unilaterally  establishes  such  a  zone 
rather  than  waiting  for  an  international  agreement  on  fisheries  problems  to  come 
from  the  Law  of  the  Sea  Conference,  other  nations  will  retaliate  by  cutting  off 
the  access  of  U.S.  shrimpers  who  operate  off  the  coast  of  Mexico  and  tuna  seiners 
who  operate  in  Latin  American  and  African  waters.  Further,  they  argue,  taking 
any  unilateral  action  now  endangers  the  chances  for  reaching  agreement  at  the 
conference  where  many  more  issues — involving  some  vital  national  security  mat- 
ters— are  at  stake. 

Proponents  of  the  200-mile  zone,  in  turn,  assert  that  the  United  States  cannot 
wait  on  the  conference  to  protect  its  coastal  fishing  industry  because  an  agree- 
ment may  be  as  long  as  five  years  off,  if  one  can  be  reached  at  all.  It  is  clear  that 
if  the  conference  agrees  on  anything  it  will  be  the  right  of  coastal  states  to  declare 
200-mile  fishing  zones,  and  many  nations  have  done  so  unilaterally  already — 
Iceland  announced  such  a  zone  to  be  effective  in  October,  and  such  friendly  na- 
tions as  Canada  and  Mexico  will  not  be  far  behind.  In  view  of  these  develop- 
ments, coastal  fishermen  believe  that  U.S.  action  would  not  really  affect  these 
inevitable  developments. 

Another  interest  group,  the  domestic  mining  industry,  is  also  pushing  hard  for 
legislation.  Howard  Hughes'  phony  seabed  mining  operation  notwithstanding 
(it  turned  out  to  be  a  cover  for  recovery  of  a  Russian  submarine),  the  industry 
does  have  the  technology  available  now  to  proceed  with  actual  mining  operations. 
Such  companies  seek  a  law  under  which  licenses  can  be  secuied  from  the  federal 
government — much  as  oil  companies  do  on  the  outer  continental  shelf — author- 
izing them  to  mine  deep  seabed  minerals.  These  minerals  exist  in  the  form  of 
potato-shaped  nodules  that  contain  high  concentrations  of  manganese,  copper, 
cobalt,  nickel,  and  other  minerals  important  to  U.S.  industry.  Steel,  for  example, 
cannot  be  made  without  manganese.  These  companies  point  out  that  continued 
U.S.  dependence  on  foreign  sources  of  such  raw  materials  is  a  threat  to  our  econ- 
omy, and  they  cite  OPEC  as  an  example  of  what  can  happen  in  resource  cartels. 

At  the  UN  conference,  however,  the  underdeveloped  nations  are  trying  to  tie 
up  control  of  the  seabed  through  a  complex  international  agency  and  licensing- 
system  that  would  give  them  effective  control  over  these  resources,  in  keeping 
with  their  objective  of  controlling  all  raw  material  markets. 

Under  existing  international  law,  managanese  nodules  can  be  taken  by  anyone; 
as  a  result,  ownership  simply  goes  to  the  first  possessor.  Last  year,  Deepsea 
Ventures,  the  operating  arm  of  an  international  consortium  composed  of  Tenneco, 
U.S.  Steel,  and  Belgian  and  Japanese  partners,  claimed  the  exclusive  right  to 
mine  nodules  from  a  60,000-square-kilometer  area  in  the  Pacific  Ocean.  This  claim, 
the  first  of  its  kind,  set  off  considerable  controversy. 

Legislation  would  not  provide  a  total  solution  to  the  seabed  mining  companies' 
international  problems,  but  it  would  at  least  keep  them  from  wasting  time  and 
money  over  conflicting  claims  since  mining  rights  would  be  allocated  and  registered 
by  a  federal  agency.  Many  hope  that  other  nations  possessing  seabed  mining 
technology  would  enact  similar  legislation,  thus  paving  the  way  for  some  sort  of 
international  registry  office  in  which  claims  could  be  filed.  This  might  help  avoid 
the  kind  of  "claim  jumping"  that  took  place  in  the  19th-Centry  gold  rush. 

Perhaps  the  most  concerned  player  of  all  in  the  law  of  the  sea  game  is  the  Defense 
Department.  The  trend  toward  extensive  claims  over  ocean  space — 12-mile 
territorial  seas,  100-mile  pollution  control  zones,  200-mile  fishing  zones,  and  so 
forth — threatens,  in  the  Defense  Department's  view,  to  restrict  naval  mobility 
and  thus  inhibit  a  vital  aspect  of  our  national  defense  system.  Of  greatest  concern 
is  the  threat  posed  to  passage  through  international  straits  that  are  now  considered 
"high  seas"  but  which  would  become  territorial  waters  if  the  breadth  of  the  terri- 
torial sea  were  to  be  established  at  12-miles  rather  than  three.  The  possibility  of 
nuclear  submarines  having  to  surface  when  passing  through  the  Straits  of 
Gibraltar,  or  of  the  Sixth  Fleet  having  to  seek  Indonesian  permission  to  pass 
through  the  waters  of  that  archipelago  nation  on  its  way  from  the  Pacific  to  the 
Indian  Ocean,  causes  naval  strategists  to  become  apoplectic. 

Defense  experts  argue  that  the  only  way  to  ensure  continued  access  to  the  world 
ocean  for  U.S.  naval  vessels  is  to  negotiate  a  widely  accepted  international  agree- 
ment on  the  topic.  They  fear  that  bilateral  arrangements  with  individual  nations 
would  be  too  unstable,  a  point  partly  borne  out  by  the  recent  closing  of  American 
military  bases  in  Turkey.  The  counter  argument  is  that  in  order  to  achieve  these 
navigation  rights  for  U.S.  warships  by  international  agreement,  we  would  have  to 
concede  other  issues  to  the  underdeveloped  nations,  particularly  with  respect  to 
resource  interests. 
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Aside  from  these  very  serious  questions  of  food,  raw  materials,  and  national 
security,  there  are  a  host  of  other  ocean  issues  being  considered  both  domestically 
and  internationally.  For  example,  the  maritime  industry  shares  some  of  the  same 
fears  as  the  Defense  Department  about  freedom  of  navigation.  Of  most  immediate 
concern  to  U.S.  citizens  is  the  possibility  of  underdeveloped  nations  placing 
restrictions  or  costly  burdens  on  the  movement  of  oil  tankers  bringing  crude  oil 
to  the  United  States.  Further,  oceanographers  could  be  greatly  restricted  in  their 
investigations  of  the  sea  and  its  resources  if  many  coastal  states  were  to  establish 
200-mile  resource  zones  and  claim  authority  to  regulate  scientific  research  there. 
And  if  international  minimum  standards  concerning  pollution  are  not  agreed 
upon,  nations  will  be  free  to  ignore  the  quality  of  their  coastal  environments. 
There  are,  in  fact,  over  100  items  on  the  agenda  of  the  Law  of  the  Sea  Conference. 

These  ocean  debates  may  go  on  for  many  years,  perhaps  decades.  It  appears 
unlikely  at  this  time  that  a  comprehensive  and  widely  accepted  international 
agreement  can  be  negotiated  in  less  than  five  years,  if  ever.  In  the  meantime, 
nations  will  continue  to  assert  conflicting  rights  to  use  the  ocean. 

How  should  the  United  States  go  about  protecting  its  interests  in  the  ocean? 
Apparently  the  State  Department  is  willing — against  some  very  old  advice  to  the 
contrary — to  put  all  its  eggs  in  one  basket,  the  UN  Law  of  the  Sea  Conference 
After  following  the  negotiations  at  the  UN  closely  since  1967,  and  serving  with  the 
U.S.  delegation  to  the  Caracas  session  of  the  conference  for  eight  weeks  this  sum- 
mer, I  have  reached  the  conclusion  that  this  approach  is  deficient. 

The  developing  nations  have  not  evidenced  much  real  interest  in  negotiating 
solutions  to  technical  sea  law  problems.  Rather,  they  have  been  intent  on  using 
the  conference  for  broader  purposes,  principally  advancing  the  "New  Inter- 
national Economic  Order."  Some  have  actually  engaged  in  attempts  to  scuttle  the 
conference  entirely,  while  the  United  States  struggles  as  much  to  hold  it  together 
as  to  negotiate  for  its  own  objectives. 

These  negotiations  could  drag  on  for  decades,  spewing  out  one  agreement  here, 
another  there.  Most  nations  would  presumably  begin  to  look  for  other  means 
of  protecting  their  ocean  interests,  and  over  the  long  run  some  order  will  arise 
from  the  apparent  chaos.  But  unless  the  United  States  is  willing  to  pursue  other 
alternatives  now,  it  could  be  the  big  loser  in  the  game  of  oceanic  politics. 

There  are  good  alternatives.  First,  the  United  States  could  begin  bilateral  and 
multilateral  negotiations  with  the  countries  directly  involved  in  our  interests. 
For  example,  we  could  arrange  with  other  nations  possessing  seabed  mining 
technology  for  a  system  of  claim  registration  that  would  preclude  disputes  over 
the  right  to  mine  nodules  from  the  deep  ocean  floor.  True,  this  would  leave  out 
the  underdeveloped  countries,  but  their  only  objective  in  seabed  mining  is  to 
control  production  and  cartelize  the  resource  anyway,  so  why  play  into  their 
hands  by  giving  them  the  chance  to  make  policy  at  all? 

Or  we  could  arrange  with  Canada  for  joint  management  of  fisheries  out  to  200 
miles  from  our  coasts  in  the  northwest  Atlantic. 

Or  we  could  draw  up  a  bilateral  agreement  with  Indonesia  or  the  Philippines 
that  would  designate  certain  "sealanes"  through  their  island  waters  in  which  our 
military  vessels  would  have  a  right  of  free  navigation  in  moving  from  the  Pacific  to 
the  Indian  Ocean. 

Such  moves  would  not  preclude  our  continuing  to  negotiate  in  the  Law  of  the 
Sea  Conference,  nor  would  they  irreparably  injure  our  bargaining  position  there. 
In  fact,  they  would  probably  strengthen  it,  for  we  would  be  making  clear  the  truth 
that  no  one  speaks  and  no  nation  wishes  to  hear — namely  that  the  United  States, 
with  its  economic  and  military  power,  can  do  quite  well  without  a  global  ocean 
treaty. 

Second,  the  United  States  could  enact  domestic  legislation  wherever  that  ap- 
pears appropriate  to  protect  our  short-term  interests,  pending  resolution  of  the 
issues  on  a  regional  or  international  basis.  The  200-mile  fishing  bill  is  a  good  ex- 
ample, as  is  the  deep  seabed  mining  legislation. 

Third,  the  United  States  could  and  should  use  force,  or  the  threat  of  force  if  that 
will  suffice,  to  protect  rights  that  are  already  ours  under  international  law.  These 
include  the  right  to  navigate  freely  on  the  high  seas,  the  right  of  innocent  passage 
through  territorial  waters  of  other  nations,  the  right  to  take  fish  from  waters  more 
than  12  miles  from  the  coast,  and  the  right  to  mine  deep  seabed  mineral  deposits 
beyond  any  nation's  continental  shelf.  If  we  allow  these  fundamental  existing 
rights  to  be  usurped,  we  have  little  chance  of  securing  more  complex  objectives  in 
the  international  negotiations,  for  other  nations  will  rightly  perceive  that  we  lack 
the  political  will  to  press  hard  for  what  we  believe. 

The  handling  of  the  Mayaguez  incident  was  a  good  example  of  what  we  ought 
to  do  in  such  cases.  The  permissive  attitude  toward  Ecuadorian  tuna-boat  seizures 
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is  a  classic  example  of  what  not  to  do.  If  we  had  responded  with  force  the  first 
time  such  an  Ecuadorian  act  of  piracy  took  place,  there  would  very  likely  have 
been  no  second  incident. 

Diversity  of  tactics  and  political  will  are  the  two  necessities  for  an  effective 
oceans  policy.  Without  them,  we  play  into  the  hands  of  the  underdeveloped 
nations  who  are  bent  on  plundering  the  wealth  and  destroying  the  political  insti- 
tutions of  western  civilization.  These  100-odd  poor  countries — almost  all  without 
any  semblance  of  representative  government,  due  process  of  law,  or  concept  of 
individual  liberty — are  truly  the  "New  Barbarians."  We  must  play  a  strong  hand 
against  them  wherever  possible,  and  the  ocean's  wealth  provides  one  such  oppor- 
tunity. 

Regardless  of  the  final  resolution,  U.S.  citizens  have  a  great  stake  in  the  develop- 
ment of  the  law  of  the  sea.  Access  to  coastal  fisheries,  independence  from  foreign 
supplies  of  oil  and  hard  minerals,  military  security,  and  a  host  of  other  national 
interests  depend  on  how  Congress  and  the  administration  approach  these  ocean 
issues  over  the  next  several  years.  It  will  not  be  a  dull  process. 


[From  the  Wall  Street  Journal,  Oct.  23,  1975] 

Congress  Tackles  A  Fishy  Problem 

(By  Arlen  J.  Large) 

Washington. — Congress  is  messing  around  in  foreign  policy  again,  to  the  State 
Department's  usual  dismay.  Involved  this  time  is  not  guns  for  Turkey,  the 
Panama  Canal's  status  or  U.S.  soldiers  in  Europe.  This  time  it  is  fish. 

Since  June  of  last  year  diplomats  from  nearly  150  nations  have  been  meeting 
intermittently  to  create  what  has  been  described  as  "a  milestone  in  the  history  of 
the  world."  Under  negotiation  is  a  global  rewrite  of  laws  governing  the  sea,  and  the 
diplomats  have  reached  general  agreement  that  seacoast  nations  should  be  able  to 
keep  foreign  fishermen  out  of  a  200-mile  offshore  zone. 

The  diplomatic  talks  will  resume  next  March  in  New  York,  where  the  200-mile 
fishing  limit  could  be  further  nailed  down.  But  there  are  other  legal  points  to  be 
decided,  such  as  rules  for  mining  from  the  deep  sea  floor,  and  the  diplomats  are 
approaching  the  New  York  deliberations  with  the  usual  patience  of  their  trade. 

But  here  in  Washington,  a  typically  impatient  Congress  is  trying  to  leapfrog  a 
global  agreement  by  unilaterally  asserting  U.S.  rights  to  a  200-mile  fishing  zone. 
Under  terms  of  a  bill  passed  by  the  House  earlier  this  month,  foreign  fishermen 
could  be  kept  out  of  the  zone  unless  they  can  wangle  a  special  license  from  the 
Commerce  Department.  In  effect,  U.S.  fishermen  would  have  first  crack  at  the 
fish  in  the  zone. 

"It  is  time,"  declaimed  a  House  member  during  debate  on  the  bill,  "for  Ameri- 
cans to  speak  up  for  Americans." 

The  Senate  last  year  passed  a  similar  bill  by  an  impressive  margin  of  68  to  27. 
That  was,  however,  mainly  intended  to  scare  the  State  Department  into  greater 
negotiating  zeal  at  that  big  Law  of  the  Sea  Conference;  nobody  expected  the 
House  to  act.  This  year  the  situation  is  different,  because  the  sponsors  really  want 
a  law.  With  the  House  having  approved  the  bill,  backers  aim  for  a  new  Senate  vote 
next  month  that  will  dump  it  on  President  Ford's  desk. 

"If  the  President  vetoes  the  bill,"  declares  Democratic  Sen.  Henry  Jackson  of 
Washington,  one  of  the  many  coastal-state'sponsors,  "we  must  override  that  veto 
and  save  our  fish." 

A    FREQUENTLY   FORGOTTEN    POINT 

Well,  the  State  Department  also  wants  to  save  U.S.  fish  with  the  same  kind  cf 
200-mile  protective  zone,  but  in  formal  concert  with  other  governments.  So  it's  a 
question  not  of  what's  decided,  but  who  decides:  the  free-wheeling  national 
legislature  or  Executive-Branch  bureaucrats  who  are  more  constricted  by  the  need 
to  compromise  with  their  foreign  counterparts. 

The  who-decides  question  comes  up  a  lot  in  foreign  policy  matters,  sometimes 
to  the  consternation  of  other  governments  that  forget  about  the  uniqueness  of  the 
American  Republic.  The  Secretary  of  State's  decision  to  send  guns  to  some  over- 
seas negotiating  partner  can  never  be  the  last  word  if  it  involves  tax  money  for 
which  a  congressional  appropriation  is  required.  Senate  Democratic  leader  Mike 
Mansfield  and  a  minority  of  his  colleagues  have  tried  strenuously  to  legislate  a  cut- 
back in  U.S.  forces  in  Europe,  which  Congress  has  the  power  to  do.  But  they've 
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always  been  defeated  by  the  argument  that  the  decision-makers  should  be  diplo- 
mats from  a  lot  of  governments  cutting  deals  around  a  table,  no  matter  how  long 
it  takes.  "Delicate  negotiations"  for  a  mutual  U.S. -Soviet  pullback  in  Europe 
have  been  under  way  for  years,  without  result. 

The  diplomats  naturally  would  like  to  do  their  work  without  being  hazed  from 
Capitol  Hill,  where  parochial  interest  dominate.  In  the  case  of  the  fishing  limit, 
the  State  and  Defense  Departments  argue  that  the  narrow  congressional  save-the- 
haddock  crusade  could  spoil  the  U.S.  government's  hopes  of  winning  a  number  of 
other  important  objectives  at  the  Law  of  the  Sea  Conference. 

For  example,  U.S.  Executive  Branch  negotiatois  hope  to  get  an  international 
agreement  safeguarding  the  right  of  private  companies  to  mine  manganese  nodules 
and  other  minerals  from  the  deep  ocean  floor  without  legal  hindrance  from  under- 
developed countries.  And  the  U.S.  Navy  is  pursuing  a  "national  security"  angle. 
There's  a  conference  consensus  that  would  extend  each  country's  territorial 
authority  12  miles  seaward  from  shore,  but  this  could  bring  restrictions  on  the 
passage  of  ships  through  100  narrow  straits  around  the  world.  U.S.  negotiators 
want  everyone  to  make  a  pledge  of  unimpeded  passage  through  these  territorial 
waters,  in  line  with  the  Navy's  traditional  demand  that  it  must  be  allowed  to  go 
anywhere  it  wants. 

Government  officials  as  well  as  private  sea  law  authorities  predict  these  negotiat- 
ing goals  could  be  wrecked  if  Congress  makes  a  solo  grab  for  a  200-mile  fishing 
zone.  "At  the  worst,"  says  Harvard  Law  Professor  Richard  Baxter,  president  of 
the  American  Society  of  International  Law,  "it  could  be  the  downfall  of  the  Law 
of  the  Sea  Conference  and  the  destruction  of  any  immediate  prospect  of  a  treaty." 
Other  experts  warn  that  fishing  nations  wouldn't  recognize  a  congressionally 
proclaimed  zone,  and  would  just  keep  fishing  within  it.  Says  William  Bishop, 
professor  of  international  law  at  the  University  of  Michigan:  "I  believe  that  a 
considerable  majority  of  the  foreign  offices  of  the  world,  and  of  international 
law  scholars  and  commentators,  would  agree  that  unilateral  assertion  of  a  200- 
mile  fisheries  zone  would  violate  international  law  today."  U.S.  military  men  have 
told  Congress  there  could  be  ugly  incidents  if  the  Coast  Guard  tried  to  shoo 
away  the  big  Soviet  and  Japanese  trawlers  that  fish  within  the  pro  ^osed  zone. 

If  the  Law  of  the  Sea  Conference  seems  sure  to  produce  a  200-mile  fishing 
limit  for  all  coastal  nations  some  day  anyway,  why  is  Congress  being  so  mule- 
headed? 

The  answer  is  that  Congress  is  doing  its  job.  No  matter  what  Presidents  say, 
Congress  doesn't  act  out  of  sheer  mischievousness,  and  it  doesn't  pass  laws 
unless  there's  active  outside  support.  For  example,  the  groups  that  want  Congress 
to  impose  a  unilateral  200-mile  fishing  limit  include: 

The  National  Fisheries  Institute,  the  National  Federation  of  Fishermen,  the 
AFL-CIO  Maritime  Trades  Department,  Friends  of  the  Earth,  the  Environmental 
Policy  Center,  the  American  League  of  Anglers,  the  Society  for  Animal  Protective 
Legislation,  the  Izaak  Walton  League. 

Also,  the  National  Wildlife  Federation,  the  Sport  Fishing  Association,  the  Na- 
tional Sporting  Goods  Association,  the  Emergency  Committee  to  Sa  e  A  /.erica's 
Marine  Resources,  the  National  Restaurant  Association,  Defenders  <  f  vV  ildl  f e, 
the  Animal  Protection  Institute,  the  Humane  Society  of  the  United  States,  the 
International  Game  Fish  Association,  the  American  Coalition  of  Patriotic  Societies. 
Also,  the  New  England  Governors  Conference,  the  Atlantic  States  Marine 
Fisheries  Commission,  the  National  Coalition  for  Marine  Conservation,  the  Or- 
ganized Fishermen  of  Florida,  the  Salmon  Trollers  Marketing  Association  of 
California  and  the  Humboldt  Fishermen's  Marketing  Association  of  Eureka,  Calif. 
Agitation  for  congressional  action  started  first  in  the  New  Ertgland  fishing  in- 
dustry, then  spread  to  the  West  Coast.  Charter  boats  that  take  sports  fishermen  to 
areas  fished  by  commercial  trawlers  joined  the  chorus. 

"We're  a  comparatively  recent  convert  to  this  particular  cause,"  says  Lee 
Weddig,  executive  director  of  the  National  Fisheries  Institute,  made  up  mainly  of 
processing  and  distributing  companies.  The  institute's  board  of  directors  only  last 
May  voted  to  press  for  unilateral  action,  after  despairing  of  results  from  the  Law 
of  the  Sea  Conference.  "There's  a  feeling  on  the  part  of  the  industry  that  you  just 
can't  wait  any  longer,"  says  Mr.  Weddig. 

The  big  automated  trawlers  from  Russia  and  other  nations  began  appearing  in 
traditional  U.S.  fishing  waters  off  the  Atlantic  Coast  in  the  early  1960s.  In  1960  it- 
self, the  U.S.  share  of  the  Atlantic  catch  was  93%,  but  by  1972  foreign  boats  were 
taking  51%.  The  heavy  traffic  of  boats  has  severely  depleted  Atlantic  populations 
of  haddock,  herring  and  yellowtail  flounder,  and  U.S.  experts  believe  it  may  take 
as  long  as  15  years  for  the  stock  of  Pacific  Coast  halibut  to  recover  from  overfishing . 
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REP.    STUDDS'    OPINION 

State  Department  critics  in  Congress  warn  it  may  be  another  four  to  six  years 
before  an  international  fishing-limit  agreement  is  finally  reached.  "By  the  time  an 
agreement  can  be  negotiated  and  ratified,"  says  Democratic  Rep.  Gerry  Studds  of 
Massachusetts,  the  bill's  main  sponsor,  "there  will  be  no  fish." 

However,  not  all  fishermen  think  Mr.  Studds'  bill  is  a  good  idea.  Southern  Cali- 
fornia tuna  fishermen  still  look  to  the  Law  of  the  Sea  Conference  as  their  best  bet 
for  assuring  access  to  the  West  Coast  of  South  America,  where  Ecuador  and  Peru 
already  claim  a  200-mile  jurisdiction.  For  the  U.S.  to  assert  its  own  claim,  say 
Southern  California  Congressmen,  would  just  worsen  its  tuna  bargaining  position 
with  South  American  governments.  West  Coast  Longshoremen's  union  president 
Harry  Bridges,  speaking  for  his  tuna  workers,  has  joined  the  administration  in 
opposing  the  bill.  (To  deal  with  this  opposition,  sponsors  of  the  bill  have  exempted 
tuna  from  the  200-mile  U.S.  protective  zone,  but  the  opponents  aren't  mollified.) 

Despite  the  tuna  defectors,  the  House  passed  the  bill  by  a  comfortable  vote  of 
208  to  101.  The  administration  tried  hard  to  line  up  Republicans  against  the 
measure,  but  this  issue  tends  to  be  geographical,  not  partisan;  House  Republicans 
divided  77  to  24  in  favor  of  the  bill.  GOP  Rep.  Edwin  Forsythe  of  New  Jersey 
blasted  the  State  Department  for  "infantile  simplicity." 

Like  many,  perhaps  most,  day-to-day  issues  that  preoccupy  official  Washington, 
the  fishing  argument  doesn't  much  lend  itself  to  political  or  ideological  screeching. 
The  Executive  Branch's  diplomats  are  trying  to  pull  together  an  intricate  package 
of  sea  law  involving  important  interests  besides  fish,  and  that  takes  time.  Congress 
can't  really  be  faulted  for  meddling  in  "foreign  policy,"  because  it's  responding 
to  the  pleas  of  a  domestic  industry  that  helps  feed  the  whole  nation.  Redressing 
grievances  is  part  of  Congress'  official  job  description. 

And  both  the  Executive  and  Congress  now  agree  on  what  should  be  done.  Until 
recent  years  there  were  strong  arguments  for  the  traditional  freedom-of-the-seas 
rule  that  anyone  could  sail  anywhere  to  catch  fish.  But  those  arguments  have 
faded  with  the  expansion  of  a  human  population  looking  to  the  sea  for  something 
to  eat,  and  the  advent  of  new  vacuum-cleaner  fishing  technology.  To  prevent 
depletion,  fishing  must  be  better  apportioned,  boat  by  boat  and  nation  by  nation, 
and  almost  everyone  involved  seems  to  think  the  200-mile  national  offshore  control 
zone  is  a  good  way  to  do  it. 

Remaining  is  the  U.S.  government's  institutional  who-decides  problem.  The 
House-passed  fishing  bill  carries  an  effective  date  of  July  1,  1976,  which  would  come 
after  the  next  law  of  the  sea  meeting  in  New  York.  It's  possible  a  second  session 
would  be  called  next  year  if  it  appears  a  treaty  is  getting  close.  To  accommodate 
that,  some  backers  of  the  House  fishing  bill  would  be  willing  to  move  back  its 
effective  date  to  the  end  of  1976,  thus  keeping  pressure  on  the  diplomats  but  not 
really  rocking  the  legal  boat.  That  would  save  face  and  distribute  credit  all 
around,  and  acknowledge  that  what's  decided  is  more  important  than  who  decides. 


October  24,  1975. 
Editor,  The  Wall  Street  Journal. 

The  relationship  between  the  200-mile  fisheries  bill  and  the  UN  Conference  on 
the  Law  of  the  Sea  (UNCLOS)  was  ably' reported  by  Arlen  Large  on  October  23. 
The  article  correctly  captured  the  tone  of  the  conflict  between  the  U.S.  negotiators 
and  the  domestic  economic  interests  which  are  on  the  UNCLOS  trading  block. 
However,  there  are  some  dimensions  which  were  missed  in  Large's  account.  The 
negotiations  are  not  going  well  for  domestic  U.S.  economic  interests,  the  past 
State  Department  predictions  of  treaty  agreement  this  year  fell  short  of  reality 
and  the  U.S.  policymaking  machinery  serves  military  navigational  interests  as  a 
first  priority.  It  is  not  surprising,  therefore,  that  attempts  by  domestic  economic 
interests  to  protect  themselves  with  legislation  are  viewed  in  some  quarters  (but 
not  all)  of  the  Executive  branch  as  tantamount  to  sinking  our  Navy. 

In  my  view,  the  case  against  domestic  legislation  is  quite  exaggerated.  Indeed, 
on  balance,  the  passage  of  domestic  legislation  will  further  the  interests  of  the 
United  States,  and  the  world  as  well,  by  providing  a  carefully  tailored  contribution 
to  customary  international  law  that  will  attract  other  countries  to  pattern  their 
actions  on  our  precedent  in  order  to  obtain  more  rapid  recognition  of  their  juris- 
diction over  marine  resources.  In  the  realm  of  customary  international  law,  the 
United  States  exercises  the  full  magnitude  of  its  international  stature.  In  the  Law 
of  the  Sea  Conference,  the  United  States  is  but  one  vote  out  of  140. 
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It  is  about  time  that  the  record  be  set  straight.  The  Conference  will  not  produce 
a  new  law  of  the  sea  soon,  and  may  never  produce  a  satisfactory  one  at  all.  Evi- 
dence of  this  abounds. 

1.  The  list  of  issues  is  long  and  complex.  Two  previous  Conferences  in  1958  and 
1960  failed  to  produce  a  comprehensive  agreement  and  no  important  simplifica- 
tions have  occurred  in  the  negotiations  since  then. 

2.  After  eight  years  of  preparation  and  debate,  the  only  agreement  reached 
by  the  1975  session  of  the  Conference  is  to  avoid  holding  the  1976  session  in  cold 
weather. 

3.  The  landlocked  and  "geographically  disadvantaged"  states  have  banded 
together  to  block  agreement  until  their  demand  for  preferential  access  to  fisheries 
is  assured. 

4.  The  land-based  mineral  producers  have  gained  the  support  of  the  entire 
third  world  to  block  manganese  nodule  recovery  from  the  oceans  beyond  national 
jurisdiction.  Hope  for  an  accommodation  here  implies  a  willingness  to  sacrifice 
the  technological  lead  and  raw  materials  security  of  the  United  States  to  the 
outrageous  demands  of  the  "new  international  economic  order.". 

5.  Only  lip  service  is  being  given  to  an  effective  regime  to  limit  damage  to  the 
marine  environment. 

6.  The  navigational  freedoms  that  are  supposed  to  be  protected  by  a  stable 
regime  under  a  widely-accepted  treaty,  are  losing  supporters  and  are  coming 
under  increasingly  severe  attack.  Ironically,  the  greatest  current  threat  to  our 
navigational  freedoms,  comes  from  the  United  Nations  Conference  on  the  Law  of 
the  Sea,  itself. 

The  constituents  in  the  United  States  who  have  interests  at  stake  are  cor- 
rectly concerned  that  protecting  their  interests  in  the  Law  of  the  Sea  Conference  is 
becoming  increasingly  difficult.  The  choice  is  no  longer  between  an  ideal  treaty 
and  imperfect  unilateral  domestic  legislation.  In  my  personal  opinion,  the  choice  is 
between  (1)  enacting  domestic  legislation  to  save  what  we  have  not  already  lost,  or 
(2)  yielding  up  our  national  interests  in  an  illusory  quest  for  a  treaty  on  the  law  of 
the  sea. 

As  your  article  points  out,  the  Congress  has  a  right,  indeed  a  solemn  obligation, 
to  protect  not  only  the  fisheries'  interests  of  the  United  States,  but  also  the  marine 
environment,  deep  seabed  miners  and  other  interests  as  well.  Regrettably,  Con- 
gress's concern  with  protecting  domestic  economic  interests  is  not  shared  in  all  of 
the   other  parts   of   our   government. 

James  L.  Johnston, 

Wilmette,  III. 

The  writer  was,  until  recently,  the  Treasury  representative  on  the  U.S.  Delega- 
tion to  the  UNCLOS,  and  is  now  senior  economic  consultant  to  the  Standard  Oil 
Company  (Indiana) . 
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